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Introduction

Talking about the Treaty of Lisbon may seem equivalent, for some, to talking of
an endless story of failures to reform the dp@an Union substantially and to
enhance its constitutional foundations. For others it may mean talking about
theN so faN last of severalteempts by the governments of the European Union
Member States to overrule democraticidens of the peoples of Europe. Again
for others, like me, it igeflecting upon one of many steps in an extremely
complex process of constitutionaking for a political institution whose
character does not fit within our familiar categories

Again, the European Union is facing political difficultie&fter the Irish
rejection of the Treaty of Lisbon, it now finds itself attempting to salvage a
treaty that is deemed to be itself a salvaging of the reform promised by the
Treaty Establishing a Constitution for Europe. Having some distance now from



day-to-day EU politicsmy intention in this article is to find out how the Lisbon
Treaty fits into the ongoing constitutional process in Eufopenderstand this
process of constitutiemaking and-amending to go hand in hand with the
process of European int@gon involving both the European Treaties which
constitute the European Union and the national constitutions. This process is in
my view:

I revolutionary in that it breaks with traditional concepts about the political
organization of societies;

I challenging to the theoriesf state and constitutions, or, in short, of
constitutionalism at the diverse levels ovgmment; and

I promising as a model of supranational arrangements for tisiipof
goals in the public intest common to the peoples concerned.

Regardless of how walesirable it may seem to many commentators, the Treaty of
Lisbon is where we are in European integration today, and we should endeavor
to understand its place in that process. As such, this Article will first comment
on the issues of failure, democracyddhe process of constitutianaking. The
second part deals briefly with the particular nature of the European Union, which
is not a state but a supranational polity based upon states and binding their
respective constitutions together into what | wouldll ca composed
constitutional system (OVerfassungsverbuhd@itilevel constitutionalism is a

* For recent discussions see Jaques Ziller, Les nouveaux traitZs europZens: leshprise 2008, and the contribris

to two recent symposia in Florence and Sofia in: Stefan Griller/Jacques Ziller (eds.), The Lisbon Treaty. EU
Constitutionalism without a Corisitional Treaty?, 2008, as well as in: Ingolf ReefEvgeni Tanchev (edsCeci nOest

pas une Constitutiob Constitutbnalism without a Constitution?, 2008.

2 Ingolf Pernice, Constitutional Law Implications for a State Participating in a Process of Regional Integration. German
Constitution and &Multilevel ConstitutiaismOjn: E. Riedel (ed.), German Reports on Public Law Presented to the XV.
International Congress on Comparative Law, Bristol, 26 July to 1 August 1998 (1998)6p;, #@ther devioped in:

id., Multilevel Constitutionalism and the Treaty of Atrdam: Europan Castitution-Making Revisited, CMLRev. 36

(1999), 703 et seq., also published as Vglber 4/99, http:/Avww.whi-berlin.de/pernicemirev.htm and id.,
EuropSisches und natiales Verfassungecht (2001), WHipaper 13/01 http://www.whiberlin.de/documents/whi
paper1301.pdfThe concept influenced or was further deped by: Laurence Borgorgiui@rsen, La dZmocratie au sein

de LOUnion EuropZenne. De la Oconstitution composZeO " la OdZmocratie composZeO, in: : Hartmut Bauer/Christian
Calliess (eds.), Verfassungsprinzipien in Europa. Constitutional Principles in Europe. Principes Constitutionnels en
Europe, 2008, p. 839; Armin von Bogdandy, The European Union as a Supranational Federation: A Conceptual
Attempt in the Light of the Amsterdam Treaty, The Columbia Journal of European Law 6 (2000), p. 27 (28 et seq.); Jo
Shaw, Law of the European Uniori® 8d. 2000, p. 168, 179 seq.; extending it to the international level: C.U. Schmid,
Multi-Level Constitutionalism and Constitutional i€lcts, Ph.D. Thesis EUI, Florence, 2001, p. 19 et seq., and ibid.,
part Il (p. 215 ff.); Daniel Thym, European Congtibnal Theory and th@ostNice Process, in: Mads Andenas/John
Usher (eds.), The Treaty of Nice and Beyond. Enlargement and @Qtostt Reform, 2003, p. 147 (156 et seq.). With
regard to the reform of the Treaties by the European Convention: John Bridge, The United Kingustitution:
Autochthonous or European?, in: Festschrift fYr Thomas Fleiner, 2003, p. 293 (300): &Thus, the texts of the existing
Treaties can be fairly described as the constitution of the EU and the Court of Justice as constitutional court. The UK, as
amember of the EU, is consequently party to a process of multilevel constitligionaO. Similarly Sergio Dellavalle,

Una Costituzione senza populo? La costituzione europea alla luce delle concezioni del populo come apaotsreeystit
2002, p. 276 etesy.;lgnatio GutiZrrez GutiZrrez, Un orden jurdico para Alemania y Europa, Teora y Realidad
Constiticional 3 (1999), 215, 218; for further déopments see: J. Luther, The Union, States and Regions: How do we
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theoretical approach to conceptualize the OconstitutionO of this system as an
interactive process of establishing, organizing, sharing, and limiting pthvers
process which involves national constitutions and the supranational
constitutional framework as two inteygendent elements of one legal system.
The European constitution, thus, is the progressive establishment and
develgment of this multilevel system comged of the national constitutions as

a basis and the evolving European primary law as a complementary
constitutional layer. In this light the Treaty of Lisbon, including the efforts to
bring it into force, can be understood as a case of multilevelitgiostalism in
action. | will try to demonstrate this in the third part of this article with some
examples of the amendments to the EU Treaty (TEU) and the EC Treaty (TEC)
as agreed upon in the Treaty ofthon?

I. Failures, Democracy and Constitution-making

Given the negative referendum in Ireland, the Treaty of Lisbon seems to be the
most recent arfdso faN last incident in a series of failures in European
constitutionalism. But democracy also seems to be at stake inasmuch as the

Develop Multilevel Rights and Multilevel Dernmcy?, in: U. Morelli (ed.), A Constition for the European Union,

2005, p. 113; Bilancia, Paola/Pizzetti, Federico Gustavo, Aspetti e problemi deltmostiismo multilivello, Milano

2004; Utz Schliesky, SwerSnitSt und LegitimitSt von Herrschafisgh. Die Weiterentwicklung von Begriffen der
Staatslehre und des StaatsrechtesuropSischen Mehrebenensystem, 2005, p. 359, 502 et seq., 532 et seq,. 571 et seq.;
Antonio L—pez Pina, Europa, un proyecto imeiable. La Constituti—n para Europa désdeor’a constitucional, 2006,

p. 216, 220; Franz C. Mayer, The European Constitution and the Courts, in: Armin von Bogdandy/JYrgen Bast (eds.),
Principles of European Constitutional Law (2006) p. 281, at&% with some reservation: Christoph Grabertara
National Constittional Law Relating to the European Union, ibid., p. 95, at B4ritics: Neil Walker, Late
Sovereignty in the European Union, in: Neil Walker (ed.), Sovereignty in Transition (2003) p. 3, at 13 et seq.; Matthias
Jestaedt, Der WopSische VerfassungsverbuBdVerfassungstheoretischer Charme und rechtstheoretische Insuffienz
einer UnschSrfetation, in: RYdiger Krause, Winfried Veelken, Klaus Vieweg (eds.) Recht der Wirtschaft und der Arbeit
in Europa. @dSchtréschrift fYr WolfgangBlomeyer (2004) p. 638, at 662, 664 et seq.; Paul Kirchhof, The Lebal
Structure of the European Union as a Union of States, in: Armin vaua®aly/JYrgen Bast (eds.), Principles of
European Constitutional Law (2006) p. 765, at 776 et seq. See also FlGamuler, ReprSsentation und
Kompetenzverteilung. Das  IHdlungsformensystem des  Mehrebenenverbundes als  Ausdruck einer
legitimitStsorientierten Kompetenzbalance zwischemjisischer Union und ihren Mitgtistaaten (2005), p. 279 et seq.

For the further disussion see: Christian Calliess (ed.), Verfassungswandel im europSischen - Stamten
Verfassungsverbund, 2007, particularly the contributions of Ingolf Pernice, Theorie und Praxis des EuropSischen
Verfassungsverbundes (ibid., p. 61, with reactions tdfiteecritics at p. 7285); Matthias Jaestedt, Der EuropSische
Verfassungsverbund. Verfassungstheoretischer Charme und reofesitiche Insuffizienz einer UnschSrferelation
(ibid., p. 93, with fundamental critics), Christian Calliess, Zum Denken im 8isdpen Staatenund
Verfassungsverbund. Abschlie§ende Reflexion und)(R@nstruktion eines Konzepts im Lichte der vorstehenden
BeitrSge (ibid., p. 187), and reports on the discussions by Daniel Thym and Konrad yerthimeina Lais (ibid., p.
241/247).

% For more on the aspect of limitation of powers, see the telling phrase of Ulrich Petersmann, The Reform Treaty and the
Colnstitutional Finality of European Integration, in: Stefan Griller/Jacques Ziller (eds.), The Lisbon Treaty. EU
Constittionalism without a Constitutional Treaty?, 2008, p. 337, at 342: OAs tensions between rational egoism and
limited social reasmbleness are thepnditio humanathe perennial task of limiting abuses of power through multilevel
constitutionsism will remain Europe@isality.O

* The acronyms for the Treaties as amended by the Treaty of Lisbon | will usé TEU-Treaty after Lisbon) and
TFEU (Treaty on the functioning of the EU).



popular vote in some Memb&tates seems to be simply ignored, while the
parliaments of other Meber States reach a surprisingly high degree of
consensus as we know it from parliamentary consent in times of dicship.

To what extent are such methods inherent in a process oitebostmaking in

a multilevel polity? My claim is that the process as a whole demonstrates the
complexity of progressively establishing a functioning supranational framework
for action on behalf of the eé#ens concerned. Moreover, it shows the need for
continuous discussion, reconsideration, and flexibility in this joint veRture
including more and more peopléso find its appropriate, and ultimately
successful, constitutional shape.

1. A story of Failures?

Failures to substantially reform the Europeanddrdluring the last twenty years
have gone hand in hand with failures to substitute the European treaties with a
founding treaty that looks more like a constanN such attempts having
occurred in a tesyear rhythm since the OeurosclerosisO of the e@0s.1%he
initiatives were pushed by the need to deepen the Union each time it was
enlarged. We can distinguish five steps in this difficult constitutionakgs

a. Spinelli and the Single European Act (SEA)

It started after the first enlargemeand tte accession of Greefdn 1984, the
European Parliament adopted a proposal for a real European @Gamstirafted

by Altiero Spinelli/ but the governments of tRethen tefN Member States did

not like it. Instead they signed the Single European Act 063¢hich made
some important amendments to the existing EEC Treaty. The SEA confirmed
the qualified majority voting method in the Council in the areas where it was
already in place, but not practiced since the De Gaualliey of the empty chair

in 1966 aad the Luxembourg compromi8eThe SEA also extended qualified

®1973: Denmark, Ireland and the United Kingdom
®(1981)

" See the SpineHReport: "Drdt of a Constitution of the Eopean Union" (1984), Offial Journal C 77 of 19 March
1994, p. 33.

8 Signed at Luxembourg on 17 February 1986 and at Egeidion 28 February 1986, Official Journal L 169 of 29 June
1987.

° Reacting to a tough integratiorsilipolicy of Walter Hallstein, the than French President Charles de Gaulle refused
French participation at the Council of Ministers until the Luxembourg compromise was redtleclduxembourg
Compromise, signed on 30 January 1966, provides that "Whete gase of decisions which may be taken by majority

vote on a proposal of the Commission, very important interests of one or more partners are at stake, the Members of the
Council will endeavour, within a reasonable time, to reach solutions which cadopted by all the Members of the

Council  while  respecting their mutual interests and those of the Community", see:
http://europa.eu/scadplus/glossary/luxembourg_compromisdénenAtmost no voting took place in the Council until
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majority voting to new policy areas like the harmatian of legislations for the
establishment and functioning of the Single Market. It associated the European
Parliament to that legislationy the OcmperationO procedure and so permitted
the completion of the 8gle Market by 1992° This procedure applied
particularly to a special provision on the completion of the Single Market by
harmonization of national legislations. In addition, the SBAded new
legislative powers in fields such as the environment and consumer protection
policies. Thus, the abolition of barriers to trade would go along with
complementary Ewpean policies securing a high level of protection at the
European level for sicpublic goods and interests as are the subject of national
legislations. As restrictions of trade resulting from differences of the national
solutions found in each Member State to meet these interests would continue to
be justified under the exceptimtause to the Treafgrovision on free trade.
With the new powers the Community could achieve the goal of completing the
Internal Market until the end of 1992.

The refusal to base the Community on a Constitution according to SpinelliOs
proposal, thus, was kainly a failure regarding the constitutional aspects, but it
triggered an important reform of the Community in substance. On the other
hand, the more Eapean integration involved general policies, the more it was
felt that its democratic legitimacy waacking, and the Member States looked

for a more direct way of controlling of what was decided insBels.

b. Delors and the Treaty of Maastricht

A new initiative was, therefore, taken only a few years later, closely linked to the
unification of Germanyn 1990, but also in view of the accession of Austria,
Finland, and Sweden in 1995. These changes not only requicepless
regarding the democracy and efficiency of the decisiaking proedures, but
Jacques Delors also was committed to completing tivernal maket by
launching a common currency. The Treaty of Maastricht came into force in
1993;* establishing the foundations for the European Monetary Union (EMU)
and the Euro, extending the participation of the European Parliament in
decisionmaking, an shifting more policy areas into qualified majority voting at

the mid eighteedDeclaration (no 7) to the Final Act of the Treaty of Lisbon on Article 16(4) of the Treaty on European
Union and Article 238(2) of the Treaty on the Functioning of the European Umisonme way perpetuates the idea of
the Luxembourg Compromise.

0 With the cooperation procedure (now Article 252 TEC) the European Parliament is not only consulted but it can reject
a proposal of the Commission or propose amendments in which case thel Camncily adopt the act unanimously and
with qualified majority only as amended by the Parliament with the consent of the Commission.

™ Treaty on European Union, signed at Maastricht on 7 February 1988:./europa.eu/eur
lex/en/treaties/dat/EU _treaty.html




the Council. With a view to facilitating the necessary cooperation among the
Member States in foreign policies and home affairs, but also in order to contain
the use of powers by the EC institms, it established the European Council as
an overall governing body for the EU.

For French PredentFraneois Mitterrand, speaking to the French people on the
eve of the 1992 ferendum on the Treaty of Maastricht, the fact that the
OswereignsO of Eape took back the power of Europe was the decisive
achievement of this treaty. The French referendum passed, finally, with a very
slight majority of 50.04%, while the Danish referendum failed with 50.7%
voting Ono.O Thanks to a declaration of thebEdijh European Council of
December 1992 the Danes were allowed to fefib from some derogations,
including the Euro, and voted again in May 1993 with 56.8% voting Oyes.O
While the hurdle was overcome, the derogations and the creation of the EU
threepillar sructure show that the Member States stepped back from a short and
coherent, basic legal instrument which could be considered to represent a
constiution. The Maastricht Treaty established the European Union, apart from
the Community, without determiningsi legal capacity. Instead of generally
applying the Community method under which decisions and legislation with
direct effect to the individual is adopted by the Council in consultation or
cooperation with the European Parliament and on the proposal eof th
Commission, the two special chapters on Common Foreign and Security Policies
and on Judicial and Police Cooperation were governed by the intergovernmental
method under which unanimity persists and no legislative acts can be adopted.
The whole exercise nda the structure of theribn more complex instead of
clarifying its shape and functioning.

c. The HermasReport and the Treaty of Amsterdam

Maastricht was not a satisfactory solution for those who fought for an efficient
and democratic Union based uporDeealO Constitutiina text that contains
only the essentials normally contained in a constitution and which also is named
OconstitutionO with all the legal and political implications of this term.
Moreover, given the ranification of Europe since 1989, Mstricht was not
considered to be a sufficient basis for the enlarged Union that was sure to come.

Ten years after the 1984 Spinelli Report, therefore, the European Parliament
took a new initiative to formally constitutionalize the dires, this time
acording to the terms of the Herman Report. It was adopted in 1994 by the

12 Conclusions of the European Council in Edinburgh, -120 December 1992,

http://www.europarl.eurapeu/summits/edinburgh/default_en.htm
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Institutional Affairs Committee and deemed to provide a framework and to
consolidate theacquis communautaireinto a genuine Ewopean Union
constitution®® It also included a catalogue human rights to be guareed by

the European UnioH. Yet, the Member States did not even seriously discuss
this proposal. Instead, after intense otegions they agreed upon the Treaty of
Amsterdam, which came into force in 1999But again, the MembeStates
could not agree upon what substantial institutional reforms were needed in an
enlarged Union, for example: a clarification of the delimitation of competencies,
more democratic legitimacy and transparency, more efficient legislative
procedures inclding the principle of qualified majority voting at the Council,
etc. Because of its poor substance, no referefdexcept in Ireland where it is
constitutionally mandatdétiwas organized for the ratification of the Treaty of
Amstadam.

d. The Treaty of Nicand the OPos\lice-ProcessO

The matter was taken up again soon after, when what were called the OleftoversO
of Amsterdam became the subject of further intense negotiations in Nice.
However, even the Treaty of Nice, signed in February 2b@buld not setd

the keyissues at stake. It almost failed because the Irish people rejected it in its
first referendum. It was only with gredif@t that the Irish government secured

a positive vote in a second refedem in October 2002, Yet the poor
substance of thieaty, and the fact that the leftovers of Amsterdam could not be
agreed upon, made it clear that diplomatic negotiation in an Intergovernmental
Conference was not any more an adequate method in the enlarged Union to
come to satisfactory solutions on atiag the Treaties to the political needs.

The Member States nevertheless agreed on four items to be resolved in the near
future: the efficiency and democratic legitimacy of decisimaking, a better
delimitation of the competencies of the Union, the legalus of the Charter of
Fundamental Rights, and the role of national parliaments. They envisaged also
applying a new method for the preparation of the reform, with more deliberation

® The acquis communautaire is what European integration has reached at a given moment, it includes all primary
(Treaty) law and secondary law (legislation) of the Community.

* Oreja/Herman Report (1994), Resolutimfl0 February 1994, OJEC 28 February 1994, C 61, p.155.

% Treaty of Amsterdam amending the Treaty on European Union, the Treaties isiglie European Communities
and certain related Acts, signed on 2 October 1987;//eurlex.europa.eu/en/treaties/dat/11997D/htm/11997D.html

® Treaty of Nice amending the Treaty on European Union, the Treaties establishing the European Communities and
certain related Acts,, signed @6 February 200http://eurlex.europa.eu/en/treaties/dat/12001C/pdf/12001C EN.pdf

" See for details: Karin Gilland, Referendum Briefing No. 1: IrelandOs second referemthe Treaty of Nice, October
2002, http://www.sussex.ac.uk/sei/documents/irelandnol.pdf




instead of negotiation and bargainifigas well as more public debatesda
participation ddng what was called the Opdsite process.O Both the key
issues of the reform and the method were more precisely defined by the Laeken
Declaration of June 200%.This declaration established the Convention, which
was entrusted with thereparation of OoptionsO or proposals for retdiviore
importantly, in considering the simplification and reorganization of the Union
under the titleTowards a Constitution for European citizertee European
Heads of State and Government broke a tabwb s paved the way for the
Convention and its president, Giscard dOEstaing, to finally submit F reaify
establishing a Constitution for Europe the Euopean Council in 2003..

e. Constitutional Treaty and Treaty of Lisbon

After a few amendmentshis Constitutional Treaty was adopted and signed in
October 2004 at the Heads of State andvgBament of the Member States
meeting in Rome. It was welcomed by both politicians and academia throughout
the Union. Yet, after being vetoed in French and Duétarenda, the EU was
plunged into a deep crisis. The European Council ordered a OreflsatiotiO
lasting about two yeafS.This period was used to analyse the reasons of the
failure and discuss solutions. It was brought to an end when the European
Coundl of December 2006 asked the incoming German Presidency to come up
with a report on solutions for salvaging the substance of the Constitutional
Treaty?® Instead of a report, the Brussels Council of June 2007 came up with a
mandate which very precisely defd the form and the terms of a new treaty.
Instead of substituting the existing Treaties on the EU, as it was envisaged by the
Constiutional Treaty, this new treaty would simply amend them in the very

8 |bid., p. 604 et seq.

9 Laeken Declaration on the Future of the European Union, tiledith chapter: aTowards a Coibstion for European
citizensOhttp://europeastonvention.eu.int/pdf/LKNEN. pdf

% The Convention is a body composed of representatives of the nationahmews and the Commission on the one
hand, and of the national parliaments and the European Parliament, on the other. The Convention will be part of the
regular amendment procedure under Article 48 (3) TEU

2 Draft Treaty establishing a Constitution fBurope, adopted by the Convention thd" I8ne and 10 July 2003,
http://europeaitonvention.eu.int/DraftTreaty.asp?lang=en

2 See: Statement of the acting President of the BamCouncil Jeaglaude Juncker, following its meeting of-18

June 2005, http://www.eu2005.lu/en/actualites/communiques/2005/06/t&tl/index.html Also: Communication

from the Commission to the European Council OThe Period of reflection and Plan DO, COM (2006) 212,
http://ec.europa.eu/commission_barroso/presidentipali/ 2006 212 en.pdf

2 presidency Conclusions of the European Council of 14/15 December 2006, para. 5: &...The Presidency provided the
European Council with an assessment of its coatguis with Member States reging the Constitutional Treaty. The
outcome of these consultations will be passed to the incoming German Regsidepart of its prepaions for the

report to be presented during the first half of 20070.
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traditional way under Article 48 E&f. This more modst approach seemed to be
successful when, after a short Intergovernemental Conference from July to
October, the Treaty was signed on December 17, 2007 by all 27 Member States
in Lisbon. Yet even this attempt seems to have failed, so far, after the negative
vote of the Irish peple in June 2008.

f. Conclusion: Constitutional Character of the Process?

There is still no OConstitution for Europe,O as the Treaty aiming to establishing it
was rejected, and even the fate of the Treaty €idri remains unclear. Gave

talk of a constitutional process nevertheless? At this stage, three observations
may dready be made in favor of such a conclusion.

First, notwithstanding all the difficulties encountered in nefog the European
Union in parallel with its enlargemgnthe public has become increasingly
involved in an intense discourse on the future of the Union. People have become
aware that the Union is not an international organizBtianmatter only for the
govenmentdN but that it touches upon the daily life of thigizens; it affects

them no less directly than domestic legislation and policies.

Second, the influence of the European Parliament was increased step by step and
national parliments have become significantly more aware of the need and the
possibility of not only having a stake in the policies implemented at the
European level, but also in the decisioaking preess. Their role and the need

of their involvement has not only been formally rgmi@aedin a Protocol to the
Treaty of AmsterdamMoreover, a amber of constitutional amendments in the
Member States, as well new legislation, demonstrate the increasingly important
role that European polices play in national parliaments

Third, keeping in mind the four key issues defined by the Declaration ofNice,
while also considering the new role of the Converliovhich comprises
European and national parliamentarians as well as representatives of the
governmentl to elaborate the terms on which reform shall be realized, it seems
difficult to deny that this praess of amending the founding Treaties of the

2 See Presidency Conclusions of the Brussels European Council of 21/22 June 2007, Bnnex
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/949anghdahy comments: aSalvaging the
Constitution for EunpeO, WHpaper 4/2007http://www.whiberlin.de/documents/wipaper0407.pdfSee alsoPeter
Christian MYllerGraff, Der Vertrag von Lissabon auf der Systemspur des EuropSischen PrimSmisghttion 2008,

p. 123, at 124; diverging: JSrg Philipp Terhechte, Der Vertrag von Lissabon: Grundlegende Vesta&sundg der
europSischen Rechtsgemeinschaft oder technischerdimgsvertrag, EuR 2008, 143 et seq., at 143, 147, for whom the
Treaty of Lisbon entails aihdamental and enduring change of the Union.

% _ improved legislative procedures, poveraring and subsidiarity, the status of the Charter of Fundamental Rights, and
the role of the national parliaments.




Union is a constittional process, even if the result is not given the name
Constitution

Andrew Moravcsik holds that a declared goal of the exdXcigmrt from a
substantial institutional reforhof trying to ketter kgitimize the European
Union in (re)founding it, arguably, on (and by) a Constitution, was both a
political and a scHarly failure?® Nevertheless, the very process of drafting a
Constitution in @ manner as open as that of the Convefitibe, prepring and
debating of ratification in national parliaments and refeéae and the process of
reflecting upon the consequences of the rejection of the Constitutional Treaty
and the Treaty of Lisbon, has raised public awareness, stimulated discourse, and
formed minds about the Union, its institutional framework, its powers, and its
goals, more than any amendment of the Treaties in the past. This is not only
important for the acceptance of the constitutional character of its foundations,
but will also give theEuropean Union as sudrand European policies through
improved transp@ncy and enhanced involvement of the European and national
parliament8l more democratic legitimacy than the Union has ever sefereb

2. Issues of Democracy

Notwithstanding the aboysome constitutional questions have arisen regarding
the procedures used. Does it conform to our democratic principles that after the
French and Dutch voters said OnoO to the Constitutional Treaty, their
governments proceeded to Orep&tkfle substance ofhe reform into the
tradtional form of an international treaty amending the EU and EC Treaties and
then failed to submit this amending treaty another referendusmit democratic

% This is the conclusion with excellent argumenitsAndrew Moravcsik The European Constitutional Settient, in:
Kathleen McNamara and Sophie Meunier, eds. Making History: European Integration and Institutional Change (State of
the European Union, Vol. 8, 2007). p. 23, at 47 et seq.

2" See Paul Craig, Constitutional Process and Reform in the EU: Nice, Laeken,nifen@m and the IGC, 10 EPL
(2004), p. 653, 657; Juliane Kokott and Alexandra RYth, The European Convention and i dtgftEstabthing a
Constitution for Europe: Appropriate Answers to the Laeken Questions, 40 CMLRev (2003), p. 1315, 1316; more
critically: Agustin JosZ MenZndez, An Assessment of the Draft Constitutional Treaty from a Deliti2eativeratic
Stardpoint, 11 EPL (2005) p. 105, 116 et seq.

% gee: Stefaan van den Bogaert, The Treaty of Lisbon: The European UnionOs own Judgmemtoaf? Sbs MJ
(2008), p. 7, at 18. See also the critical commentsJafseph H.H. Weiler, Editorial: Marking the Anniversaifythe
Universal Declaration: The Irish No and the Lisbon Treaty, in: 19 European Journal of International Law (2008), p. 647,
at 650653.

? Critical JYrgen Habermas, Ein Lob den Iren, SYddeutsche Zeitung 17.6.2008, imteimet | available:
http://www.sueddeutsche.de/ausland/artikel/310/18Q7A8B6 stated that after the failing of the European Constitution

the Lisbon Treaty was intended as a bureaucratically agreed emergency stiati@hould be pushed forward passing

over the peoplesO opinions. By this last show of strength the governments demonstrated callously that they decide
themselves on the destiny of Europe: &Nach dem Scheitern einer europSischen Verfassung stellsalmemeis

Vertrag die bYrokratisch veradete Not§sung dar, die verhohlen an den Bevslkerungen vorbei durchgepaukt werden
sollte. Mit diesem letzten Kraftakt haben die Regierungen kaltschnSuzig vorgefYhrt, dass sie allein Yber das Schicksal
Europas entsehden.O
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if, even after the new negative referendum in Ireland, the process imfatadr

is continued with the express intention to show the Irish people how isolated
they are in their negativity? Indeed, with the exception of the Czech Republic,
the decision to ratify has meanwhile been taken in all other Member*%taites
most casesvith an overwhelming majority in the national parliameht3he
governments have clearly looked for a way to bring the Treaty of Lisbon into
effect notwithstanding the Irish Ono.O Meanwhile, a compromise was reached at
the Brussels European Council of Dedeer 2008 satisfying, among other
things, Irish concerns that every Member State should continue to have its
Commissioner in Brussefé. The compromise is based upon the express
expectation that Ireland will hold another refetem by the end of the current
CommissionOs terthThe referendum is necessary because Irelatigeionly
Member State where a referendum seems to be required under its Consfitution.

% The procedure of ratification will now be started in the Czech Republic since the CzechuGamstiCourt has

decided the case brought against the ratification of the Treaty of Lisbon on Case P1 0S 19/08, Judgment ofil2& Nove
2008, cf. (Enish summary)http://angl.concourt.cz/angl verze/doe#i#08.php the parallel case at the German
Constitutional CourtZ BvE 2/08 and 2 BvR 1010/08Gauweiler) is still pending, thuhe German ratifigtion will not

be submitted before May 2009; on the substance of the case see Elmar Brok/Martin Selmayr, Per Popularklage zurYck
nach Nizza?, in: 19 EuropSische Zeitschrift fYr Wirtschaftsrecht (2008), 8948 For the sitation of ratfications see

the table cfhttp://europa.eu/lisbon_treaty/countries/index_en, ftast visit: £ December 2008).

% In Germany, for example, the Federal Chamber (Bundesrat) decittetheivotes of 15 LSnder one abstaining, while

in the Federal Parliament (Bundestag) a majority of 90% (515 for, 58 against). In Austria the Parliament voted with 151
for, 27 against, in Denmark 90 for, 25 against, while 64 MPOs were absent (see: E@BAWpril 2008,
http://www.euractiv.com/en/futureu/clearvotesnew-eutreatydenmarkaustriagermany/articlel 71930 In the
Nethelands 60 members of the Senate voted for, 15 against, see EurAktiv of 9 July 2008,
http://www.euractiv.com/en/futureu/netherlandsatifies-eutroubledlisbontreaty/article174063 Weiler (note28), p.

652, talks about ACeatsse-type majoritiesO in some of our national parliamentsO.

2 See EurAktiv http://www.euractiv.com/en/futureu/eusummitgivesirish-demanddisbon-treaty/article178004 and
Presidency Conclusions of the Brussels European Council of 11 and 12 December 2008, para. |
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/104692tpef other commitments made
(ibid.) read as follows: &The necessary legal guarantees will be givthe following three points:

¥ nothing in the Treaty of Lisbon makes any change of any kind, for any Member State, to the extent or operation of the
Union's competences in relation to taxation;

¥ the Treaty of Lisbon does not prejudice the secaritydefence policy of Member States, including Ireland's traditional
policy of neutrality, and the obligations of most other Member States;

¥ a guarantee that the provisions of the Irish Constitution in relation to the right to life, education amdytrerd not in
any way affected by the fact that the Treaty of Lisbon attributes legal status to the EU Charter of Fundamental Rights or
by the justice and home affairs provisions of the said Treaty.O

As a result, para. 1.4 reads: dln the light of thevee commitments by the European Council, and conditional on the
satisfactory completion of the detailed follmm work by mid2009 and on presumption of their satisfactory
implemantation, the Irish Government is committed to seeking ratification of that{fiof Lisbon by the end of the term

of the current Commission.O

* Ppresidency Conclusions (no82), point 1.4. Already Jo Leinen/Jan Kreutz, Das irische aNein® zum Vertrag von
Lissabon: Optonen fYr die L3sung der neuen Kri§d integration (2008), p. 307, at 309 et seq., had proposed to proceed
this way.

% with doubts insofar, however, Laurent Pech, Le rZfZrendum en Irlande pour ratifier les traitZs europZens: obligatoire
ou coutumier?, avkable in: http://www.robertschuman.org/doc/actualites/Q#andereferendum 25 09 2008 3.pdf
English smmary: http://www.euractiv.com/en/futureu/daniskscenarieoutcomeeu-treaty-crisis/article176799 who

sees this as a tradition only, based upon an earlier judgement of the Irish Constitutional Court on the Single European




But can the people of Irelarzklieve that their vote is beirigken seriously if a
referendum on meror less the same question is jiegteated?® The Brussels
compromise seems largely to have taken the reasons for the Irish rejection into
account?® but as much explanation as possible will have to be given to help the
Irish people undstand what the Tegy is about. On that basis they will be
asked to vote again, but the question of whether or not it is democratic to repeat
the referendum will remain.

a. Passing Over the Popular Vote in Ireland

The democracy question points to the fundamental limitshaft wan be asked
from the Irish people. Would the repetition amount to a disregard of common
democratic principles, and thus-Eitimize the reform even if it is achievéd?
The answer in my view is no, with twegeects to be considered in this regard.

First, political pressure exercised by other Member States or by the European
institutions against the Irish people seems to be unacceptable and incompatible
with traditional democratic principle§.Although it is true thaby signing an

Act. For the development of this tradition see: Gerhard Hogan, The Nice Treaty and the Iristuf@omst EPL (2001),
p. 565 et seq.

* Recent polls seem to indicate that a positive result would be possible under certain conditions, see: Steven Collins,
Irish Times, Nov. 17, 200&itp://www.irishtimes.com/newspaper/frontpage/2008/1117/1226700659487 f.Beel

also Deagltn de BrZadcen, Decision on Lisbemrreby December', quoting the Irish Minister of Foreign Affairs,
Martin; "We will be giving them the elements of a solution, and we are working on that at the moment in terms of a
range of issues pertaining to neutrality and defence. . . ethical issuesial issnes. . . economic issues and tax and so

on like that." When asked if thedernment would hold another referendum if it got the necessary assurances, he said:
"The Government will make that decision in advance of the December meeting. We haderthataecision as of now

... We have looked at a variety of alternatives and we've also consulted with our political parties here at home. We do
want to genuinely make it a societal effort here, it is not just the Government." See Irish Times, Nityd.17,
(http://www.irishtimes.com/newspaper/ireland/2008/1117/122670065896)..htm|

% See Min Shu, Referendums and the Political Constitutionalisation of the EUJI2ED8) p. 423, at 437, pointing at

the special opportunities for sectoral interest groups and ad hoc movements to influence the result. See also
Leinen/Kreutz (not8&3) p. 307 et seq., referring to the prohibition, accaydmthe caséaw of the Constitutional Court,

for the govenment to campaign for the ratification of the Treaty. See also Brigid McLaffin, Ireland and the EU Post
Lisbon, Notre Europe, Dec. 2008¢p://www.notreeurope.eu/uploads/tx_publication/B_LaffanTraite Lisbonne.pdf

who mentiones as reasons for voting no: Oerosion of Irish neutrality, abortion and conscription to a European army. The
loss of a Comiissioner was also cited as a concern by no votersEO. Also the lack of understanding the Treaty and the
lack of knowledge was cited by 65 / 45 % of thewaters (ibid., p. 5 and 6. As to the Irish concerns see also Annex | of

the Presidency Conclusions dhe Brussels European Council of 11 and 12 December 2008, para. |
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/104692.pdf

%" Michael Daigan, The Treaty of Lisbon 2007: Winning Minds, not Hearts, 45 CMLRev. (2008), p. 617, at 700 et seq.,
sees a problem of legitimacy arising from a process, which has been &adriving Europe even further away from even more
of its citizens than ever beforeO.

% See the critical remarks of Weiler (n@8), p. 653: stating that &...the President of the French Republic, on assuming
the Presidecy of the Union, issues barely veiled threats to the Irish should they not tow thetlime®.be questioned,
however, whether these principles are still valid in an interdependent world. Andrew Moravcsik rightly commented on
this paragraph that such transnational pressure might be not only democratically permissible, but democratieally requir
Taking account of the horizontal dimension of multilevel constitutionalism in the EU people of other Member States
have a legitime interest for the policies of each Member State (8dplow).
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international treatythe governments have an obligation to take all appropriate
steps to ensure ratification according to its constitutional requirements, where
parliamentary or popular consBhas may be requirdtlis refused, nothing
more can be asked for. In particular, thex@o obligtion in the EU Treaty for

any Member State to accept a reform treaty. Even if the EU and the EC Treaties
underline the dynamics of the integration process liynigl in their preambles,

of Oan ever closer union among the peoples of Eurdpg,does not imply a

legal obligation to ratify amendments agreed on by the governments according
to the proedure of Article 48 EU. This provision expressly states that
Oamendments shall enter into force after being ratified by all the Member States
in acordance with their respiive constitutional requirement§’0

The freedom to ratify or not to ratify amendments is an essendiardeof the
UnionN as will be, after the entry into force of the Treaty of Lisbon, the right of
each Member State to withdrdYet after signing an international treaty, every
government has the responsibility under international law for taking all possible
steps to ensure the entry into force of that treaty. This does include, before a
referendum, a thorough exphtion of wha is at stake and of the consequences
of a failure. The question is whether or not, after a failure, the government
continues to be under the obligation to look for solutions permitting the entry
into effect of the treatyl.argue that it isIn the abserecof clear provisions of the
national constitution to the opposite, nothing excludé®r a negative vote,
careful consideration and negotiation with the other contracting parties of
solutions and changes to the agreement that may allow another refierendu
take place among a beti@formed electorateMore generally, it does not seem

to be a violation of democratic pripdes if an elected government asks people
to reconsider the question of ratification wheguments can be put forward
which allow tre expectation that the public perception may have changed.

It follows that given the outcome of the discussions among the gueets
during the past months and the newditons under which the Irish people will

be asked to take a position, there is bgection in terms of democracy against a
second referendum on the Treaty of Lisbon. The remaining democratic problem
is how, after the compromise reached at the European Council in December
2008, to appropriately explain the Treaty of Lisbon as well agetfmes under
which the Irish concerns are agreed to be met, and to convince the Irish people
of the need for, and thehzantages of, the reform of the Treaties.

% Article 48, EU Treaty.
40 See Article 50 EUL.



b. From Popular to Parliamentary Ratification

The other, more general, question is whetherabritrwas democratic, after the
negative French and Dutch referenda, toganize the form and slightly amend
the substance of the treBtyvhich was a Constitutional Treaty intended to
replacethe existing gmary law of the European Unilinnto a Osimpletteaty
amendingthe EU and EC Treaties, with the clear intention of avoiding the
submission of the new Treaty to another referendum in thesetriesu Is
Lisbon, as Tom Eijsbouts puts it, Oa Treaty spirited by fear from the PtblicO?
This question can banswered with a general consideration and some reflections
regarding the sgific countries in question.

The general criterion is whether or not a referendum is more democratic than a
parliamentary decision? The reply in my view is no. Though it is artheda
referendum is closer to the citizéndemocracy does not require, or even
necessarily prefer, that decisions be made directly by the individuals
concerned® Direct democracy is not the regular mode in most of the EU
Member States, nor is it commoat least at the national level, in the American

or any other constitutional system in the witgith the famous exception of
Switzeland. Constitutions of the EU Member States regularly have chosen the
model of a representative, parliamentary democracyereun the legislative
power is given to democratically elected representatives of the people in the
parliaments. Even constitutions are rarely adopted by a popular vote. Thus, the
decision of whether or not a reform treaty shall be ratified must be sudbjact
referendum only where a national constitution expressly so requires. This seems
to be the case in Ireland only.

For the particular case at issue, the French and Dutch constitutions do not
require a referendum, neither for the ratification of inteomal treaties
generally, nor for the specific case of an EU OintegrationO treaty. In each case, it
was a political decision to submit the ratification to a referendum. It is a political
dedsion, too, for governments to choose the procedure of parliargent
ratification as far as their respective constitutions so allow. In representative

“l Tom Eijsbouts, Lisbon and the Quest fort he European Public: Let Elections so do some of the Work, in: Ingolf
Penice/Evgeni Tanchev (eds.), Ceci nDest pas une ConstBuGomstitutionalism without a Constitution?, 2008, p.

203, at206. For the option of a Europemnide referendum in addition to the parliamentary ratification in aliidler

States see: Ingolf Pernice, Referendum sur la Constitution pour IOEurope: Conditions Risques Implications, in: Christine
Kaddous/Andreas Auer (&9, Les principes fondamentaux de la Citnibn europZenne, Brussels (Bruylant) 2006, p.
301-315, also as WHpaper 7/2006http://www.whi-berlin.de/documents/wipaper0706.pdf

“2In this sense: van den Bogaert (n2& p. 7, at 18 et seq.

%3 For a critical view on the conditions for functioning &constitutional democracyO see: Robert O. Keohane/Stephan
Macedo/Andrew Moravcsik, Democradygnhanding Multilatealism, in: International Organisation (2009), chapter I,
forthcoming.
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democecies, parliaments are democratically elected bodies with the
constitutional power to do exactly thiss Germany, the abilityevento hold a
(consulttive) referemlum would require a constitutional andement

Finally, for the case of France it should be kept in mind that the point was made
one of the central issues in the presidential election campaign. As a candidate,
Nicolas Sakozy made it clear from the outstiat he would not resubmit the
Lisbon Treaty or a modified OmimaitZO to a referendum, but rather would
secure parliamentary consent for the kind of ified treaty he had in mind. The
people, thus, had a choice; when theamity voted for him as theaw President

of France, the electoratemessed that, at least, the issue was not felt important
enough to cast a vote for the altaive.

c. Conclusion

Bearing in mind the preceeding discussiamew referendum in Ireland would
not be contrary to densmatic principles. The people of Ireland remain free to
decide, and the result willedend upon the Irish governmentOslitgbio
convince its citizens of the need for, and the advantages of, ratification.

Regading the French and Dutch peoples, it canmat considered anti
democratic that these countries chose thkgpaentary method of authorisation
to ratify the Treaty of Lisbd¥ just as all the remaining Member States did. As
Laurence Bourgorgukarsen rightly points out, there is no EU Oconfiscation
dZmocratique,O because the Member States t&@ipower to choosketween
the parliamentary and the popular methods dfication.**

Not only has the language been changed from the Constitutional Treaty to the
Treaty of Lisbon, but also the approach loé reform: instead of replacing the
existing Treaties, it will amend them. Thus, as will be shown, the Treaty of
Lisbon does not operate in a fundamentally different \ilagn earlier treaties
reforming the European Unioft. should be asked, thewhethera referendum

in one or another Maber State is the appropriate means for gauging public
support for, and the perceived legitimacy of, Treaty amendments‘aCaher
procedures for bringing amendments to the constitutional foundations of the EU
into effed could cetainly be imagined. Tom Eijsbouts propoSes order to
better involve the publi§ delaying the ratitation until parliamentary elections
have taken place in each Member Stat€or replacing the Treaties by a

“ Bourgorguelarsen (not&), p. 98 et seq.
> This is the question of Ziller (not, p. 148.
“6 Eijsbouts (notet1), p. 207211.



Constitution in a more formal sende argues, parliamentary ifatations in all
Member States could be combined with a Europeiie referenduni’ What is
essential for the ratification procedures and the itegity of the process,
though, is that the citizens are aware of the developnamisteel adequately
represented by their respective parliaments; that is, represented as people(s) in
the will of which the Union is rooted, feel taken seriously, included in the
process, and empowered as the ultimate subjects and owners of this
supianational joint venture. This regards not only the internal political process in
each of the Mmber States, but also the ways of participation at the European
level.

3. Constitutional Process in a Multilevel Polity

Difficulties in bringing into effect substaati reforms of the European Union
and, particularly, in giving it a Constitution, have much to do with its
specificities as compared to both states and international catjang& The term
OcaostitutionO for many does confer the message that it is atstatea since
traditionally it is assumed that only states can havenatitation. On the other
hand, the Statutes of some international org#inizs, such as the Food and
Agriculture Organisation of the United Nations, the United Nations Educational,
Scientific and Cultural Organisation and the International Labour Organisation
are called Oconstiton,3® though they are not states and, in particular, are not
vested with executive and legislative powers to xerased with direct effect
against individuks. Before | explain the specific confusion created in the case of
the Constitutional Treaty with regard to the term OcotistitO and what it
meant for the constitutional process of the EU, let me give a brief explanation of
the terms used.

a. Terminolgy

Talking about a constitutional process in the EU has been a provocation for a
long period, since peopieincluding studied academidsconsider it to be an
international organization and, thus, a matter among states only. If | nevertheless

4" For more arguments and the conditions see: Ingolf PernicereRéfim sur la Constitution pour IOEurope: Conditions
Risques Implications, in: Christine Kaddous/Andreas Auer (eds.), Les principes fondamentaux de latiG@onstit
europZenne, Brussels (Bruylant) 2006, p.-305, also WHipaper 7/2006http://www.whi-berlin.de/documents/whi

paper0706.pdfZiller (notel), p. 149, avisages this for the Treaty of Lisbon but sees no realistic way to have it in time.

e See for FAO http://www.fao.org/docrep/x5584e/x5584¢€0i.htm  for the UNESCO:
http://www.icomos.org/unesco/unesco_constitution.html for the ILO:
http://training.itcilo.it/ils/foa/library/constitution/irekconst_en.html
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continue to do®, some clarification is needed. What is a constitution, what is a
state, and what is an international organization, all with regard to the EU?

aa. A OPostnationalO Concept of Constitution

While there are many definitions of the term Oconstituido@nal, material,
functional, etd\ most are referring to a legal instrument with the specific
authority to establish, organize, and define the government of a state on the basis
of the rule of law? Generally, it is related to a state. My proposition is to look
more generally at its functions as an instrument of societies organizing their
political arrangements and to umiolle it from the state. According to what | call

a OpostnationalO ncept, this would include all instrumeRtsational, sub
national, and suprationaN for the establishment, organization, and latiin

of public authority, including the legislative, executive, and judicial powers of
institutions as defined by this instrument that was created by the people
concerned andegarded by them as bindjnupon themselves. The distinctive
feature of the constitution as compared to any other law, thus, is its fundamental
character to edhtish the original and basic legal relationship between such
institutions and the indivighls who, in the case of &doaatic constitution, are
considered both the authors and tbdrassees of such autity.

What distinguishes this postnational concept from the classical idea of a
constiution is twofold. First, it is not exclusive; that is, it does not comprise the
entirety of powers and public authority exercised within a determined territory or
society. This allows conceptualizing federal systems as systems based upon
some sort of powesharing among interrelated levels ofbpa authority, each

being based upon its ewconstitution. Second, it is not based upon the pre
existence of a state, the (piefined) people of whidthas the constitution
making powelNl give the state its constituticAInsteadas Peter HSberle rightly

puts it in his seminal OEuropean ConstitutidieoryO, in the present times of

the Oconstitional stateO there is not more state than the itdiust

4 See: Mark E. Brandon, War an American Constitutional Order, in: Vanderbild Law Review 56 (2003), p. 1815, at
1816, charactéing a constitutionalist system by &(1) Institutions autted by and ecountable to the people...; (2)
some wtion of limited government...; and (3) rule of lawO.

% Most explicitly in this sense Carl Schmitt, Constitutional Theory, 1928, p. 21 (engl. translation by Jeffrey Seitzer,
2007, p. 75: &positive concept of the ConstitutionO), while the &absolute coficép ConstitutionO means
identification: &the states constitutionO, see ibid., at p. 4 (engl. translation, p. 60).



Oconstitutes® And it may constitute political unitsf another kind or reach as
well.>?

Thus, the term constitution reflects the formal consemdifiduals desiring to
organize themselves into a polity with determined institutions, powers, and
procedures for determined action and with deieed rights and duties, who so
define themselves as the citizens of atpavhich may be a state but mals@a

be a supranational entity, or even one of global reach.

The essential characteristic of this notion is the status of ikercis the author,

and in some way also the owner, of the polity or organization so established by
what we may call | certainy fictiveN social contract® The establisment of

such a social contract may take different forms andegrges, but its function

and stability as a constitution will always depend upon the continuing
recognition of its legitimacy by the vast majority bétcitizens. This recognition
must be contractual, meaning that it is basedeoipnocity between the citizens

so engaged, and this is where its binding power and authority lies.

bb. Elementary Characteristics of the State

The state has a monopoly on lagate direct physical coercion. This is,
according to Max Weber, its essential characterisiMotwithstanding the other
elements recognized by Georg Jellinek for defining a Stakés power of irect
physical coercion isomething the Union definitelgoes not haveThe EU is

not a state, but an entity based upon states and their respective constitutions and
powers. There is no European army or police. Membership in the Union is
entirely voluntary and EU law has to be enforced against the citizengkhro
national authorities. The European Court of Justice does not rule upon the
validity of national law. But it has exclusive competence to rule upon the
validity of European acts, and it may give preliminary rulings on the
interpregtion of European lawhen a national court requests 6he.

! HSberle (not&rror! Bookmark not defined.), p. 35.

%2 For the theoretical foundation of the &poswmaiO concept of constitution see Ingolf Pernice, EuropSisches und
nationales Verfassungsrecht, in: 60 Versffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer (2001), p. 148,
at 155163.

%% JearJacques Rousseau, Du Contrat Social (The Sociztr&xt), 1762.
4 Max Weber, Wirtschaft und Gesellschaft, 1980, p. 29.

% Georg Jellinek, Allgemeine Staatslehre, 2nd ed. 1905, p. 381 et seq., defines the state by three leeophts:a
territory, and the power of government in more general term§, @awhich is at least debatable in whether or not it
applies for the EU.

% Article 234 EGTreaty.
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There is another important feature: States are considered to be competent to
provide themselves with whatever competencies their people may wish
(OcompeteneeompetenceO). This is more difficult for the EU, the powérs
which are limited to what the provisions of the Treaties expresslgicopon its
institutions. Only by an agreement of all the Member States and their peoples
can new powers be conferred to the EU. It is due to the multilevel structure of
the EU andhe powers conferred to it that, however, the idea of Ocompetence
competenceO no longer applies to the Member States of the EU either. This
limitation is essential both for the EU and its Member States. According to the
EC Treaty, in particular, Europearygislation as a principle is implemented by

the Member States. In sum, according to the principle of subsidiarity the Union
acts only insofar as Member States are deemed unable to ativelfein
pursuance of the determined goals, or are unable to altt at

cc. International Organizations

International organizations are a form of intergovernmental cooperation between
states, based upon an international treaty for a determimpdsguand equipped

with institutions through which the contracting partievér agreed to cooperate
and which are acting on their behalf. Acts of an international organization may
be binding upon the states themselves, but in order to be applicable within a
state, special authisation by that state is needed.

In this light, theEU is not a classical international organizationNoifitat allN a

new and very special kird.For example, it has real legislative powers with
direct effect on its citizens and its legislation has primacy over any conflicting
national law’® The citizens othe Member Statébas citizens of the Unidh
directly elect the European Parliament, which controls the European
Commission and cdecides upon legidive acts. The citizens are granted the
right of free movement throughout the Union and they participataunicipal

and in European elections in whatever Member States they may have taken
residencé’ Provisions for democratiegitimacy as well as the protection of

" See already ECJ Case 26®%an Gend & Loos, 1963 ECR 1: &The conclusion to be drawn from this ist hat the
Community constitutes a new legal order of intgional law fort he benefit of which the states have limited their
sovereign rights, albeit within limited fields, and the subjects of which comprise not only Member States but also their
nationals. Independently of the legislation of Member States, Qamitgnlaw therefore not only imposes obligations on
individuals but is also intended to confer upon them rights which become part of their legal heritageO.

%8 See the famous jurisprudence of the ECJ since Case 6/64, Costa/ENEL, 1964 ECR 1251. Seadottterrice,
Costa/ENEL and Simmenthal. Primacy of European Law, in: Miguel Poires Maduro and Losc Azoulai (eds.), The Past
and the Future of EU Law: Revisiting the Classics on tffefsthiversary of the Rome Treaty, 2009 (forthcoming). The
principle ha been confirmed by Declaration no. 17 to the Treaty of Lisbon (2007).

% Articles 18 and 19 of the EUreaty.



fundamental rights are specific for conginal public authority rather than for
acts of arinternational organization and hence more dikéefeatures.

dd. Conclusion: Voting on an Unknown Subject OSui GenerisO

For the reasons noted above, there is no standard pattern that adequately
describes the Union and its functioning, and it is ofted ameaningfully
characterized as sui generisorganization.People do not understand what it
really is, what it is for, or what it does. When mentioned by the media or
politicians, they talk about excessive bureaucracy, large amounts of wasted
money, and masures taken which do not meet the concerns and expectations of
the people. If things turn badly, politicians claim the EU was responsible, while
success is always to their own créditHow could people agree upon a
Constitution for, or even a reform afiich an oknown subject as the European
Union? The Treaty of Lisbon was geakly welcomed by the political elites and,

in particular, found the support of vast majorities in the national parliaments.
This may explain why the people ofland didN and whyothers would tend

toN vote no: the treaty is too complicated, too long, and too abstract, and most
people just dondt understand it. It is surprising, then, that under sdifone

S0 many voters nevertheless said yes.

b. Laeken and the OConstitutionalfigsionO

If there was little clarity on the terms, then the political handling of the reform in
postNice process led to even more confusion on the issue of a Constitution for
Europe. Instead of simply clarifying the constitutional character of the Europea
Treaties, reforming them as a@ssary and reorganizing them within one
simplified and systematic text, the Convention produced the Treaty Establishing
a Constitution for Europe and claimed to have achieved a fundamental &hange.
After this change was regted, the Heads of State and Governmeaiddd to
return to the more modest language of a simple reform of the Treaties and
denied expressly the constitutional character of the future primary law of the
European Union.

With all due respect, my view isdt they got it all wrong at each of the three
relevant stages. The initiaypothesis was wrong, since the existing primary law

 This has been identified as a great mistake by the Luxemburg Prime Ministe€ldada Juncker, in his Humboldt
Speech on Europe of Novembdr, 2005, on dDie Denkpause nutzen. Strategien zur Verfassung fYr Ebtgpa@hi-
berlin.de/hrep. 2 et seq.

®  Draft Treaty establishing a Constitution for Europe, 18 July 2003, available urelemopean
convertion.eu.int/docs/Treaty/cv00850.en03.pdf
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already has a constitutional charaéteit was wrong, therefore, to sell the
Constiutional Treaty as a major act of consiimemaking®® To pretend,
finally, that by omiting all constitutioAlanguage and symbolism the result
would be that the future EU Treaty and Treaty on the Functioning of the EU
would not have a congtiional character was wrong and misleading as well. Let
me explain more inaail:

aa. The Constitutional Character of European Primary Law

Legally speaking, it was clear from the outset that the 1957 EEC Treaty, like the
1951 ECSC Treaty before it, established a specaiptasational organization of
a constutional characte?!* The explanatory memorandum to the 1957 German
law ratifying the EEC made this very clear when it described the Community as
a OEuropean body of constitutional nat§fe.®Ohe German Federal
Constitutional Court regmized that the EECr€aty represented something like
a Constitution as early as 198and, eventually, the European Court of Justice
took the same view in the 1984s Vertscase®’ Confirming its established case
law it stated irKadi that:

the Community is based on the rule afv] inasmuch as neither its Member States nor

its institutions can avoid review of the conformity of their acts with the basic

constiutional charter, the EC Treaty, which established a completiersyof legal

remedies and procedures designed to enabl€durt of Justice to review the legality
of acts of the institution®

The Court also referred to the Oconstitutional architecture of the pillarsO of the
EU.% and to theCzonstitutional principles of the EC Treaty, which include the
principle that all Cmmunity acts must respectriilemental rights3°

%2 This does not mean that the EU has a Constitution in the traditional meaning, see HSbéia¢nbBookmark not
defined.). p. 37, 273699, 632 et seq.

% See also Weiler (110 28), p. 650, pointing to the fact that the relationship between the EU, the Member States and the
Europen citizens had already afollowed for decades a constitutional rather than an international law sensibility and
discipline...O. He also criticizes the pretention that athe legal mongrel produced by the Convention was a ConstitutionO.

& Official explanation of the Federal Government on the EC&fd the EEETreaties: a...europSisches Gebilde
verfa§sungsrechtlicher GaungOBT-Drs. 1/2401 Annex 3 (BFDrs. 470/51), p. 4; BDrs. 11/3440, p. 108; see also Karl
OphYls, Juristische Grugellanken des Scimanplans, Neue Juristische Wochenschrift 1951, 289.

® See the Federal Law of 27.7.1957 on the Treaties of 25.3.1957, DeuBwheestag, 2. Wahlperiode 1953
Drucksache No. 3440, Anlage A, p. 108.

% Decision of the Federal Constitutional Court BVerfGE 22, 293/296
" ECJ Case 294/8BLes Verts, ECR 1986, 1339.

% ECJ Case @02/05DKadi, para. 281, Judgment of 3 September 2068yet eported, with reference to Case 294/83
Les Verts v Parbment (1986) ECR 1339, para. 23.

% ECJ Case @02/05DKadi, para. 202.

™ |bid., para. 285; see also ibid. paBas: & As noted above in gar 281 to 284, the review by the Court of thedigfi
of any Community measure in the light of fantental rights must be osidered to be the expression, in a community



Thus, for the ECJ the European Treaties and the fundamental principles of
European law have a constitutional charackexaaly. This is not the result of a
OconstitutionalizationO of the &res by the Coufds jurisprudendéput rather

due to the very specific sources and ttsture of the new European legal
system. The EC Treaty states in Article R4®e former Article 189 of the EEC
TreatyN that like decisions as one of the forms legislative acts may Isdxehe
regulations Oshall have general application. It shall be binding in its entirety and
directly gplicable in all Member States.O

The ECJ referred to this directly binding character as early as 1964 in order to
estdlish the primacy of Community lawn Costa/ENEL’? It shows that the
concept of the direct effect of Community law, as getwed more generally by

the Court inVan Gend & Looswas inherent already in the founding treaty of
1957”3 For the simple reason that under the EEC Treaty such direct legislative
powers are vested with the Ebstitutions, the Merber States had to use special
provisions of their respective constitutions to ratify thigtipalar treaty,
provisions which expressly enable the state to confer sovereign powers or rights
upon the institutions ediished by this treaty’

A comparativeanalysis of these Ointegration clausesO in the constitutions of the
EU Member States makes clear that almost every one of them requires that
special majorities and other conditions must be met in order to bring into effect
this kind of treaty, a reform of, or accession to the Union. The new Article 23

of the German Basic Law, for example, requires that the procedure for the
amendment of the constitution (twloirds majority in both chambers) be
applied; under Artle 29, paragraph 4 of the Irish Condidn, Union
membership and each of the reform treaties are authorized by an express clause
to be introduced in the Constitution under the amendmenegwoe of Article

based on the rule of law, of a constitutional guarantee stemming from the EC Treaty as an autonomaostefagal s
which is not to be mjudiced by an international agreementO. For comments see Daniel Halberstam/Eric Stein, The
United Nations, the European Union, and the King of Sweden: Economic Sanctions and Individual Rights in a Plural
World Order, in: 46 Common Market Law Review (200@)thcoming, Chapter 111.B.2 (near notes 134 et seq.).

™ This is the view of many authors interpreting the jurisprudence of the ECJ itself as having the effect of
constitutionalzing what, at the beginning, was a simple international treaty, see: iit, 8awyers, Judges and the
Making of Transnational Constitution, 75 AJIL (1981) 1; Joseph H. H. Weiler, Thsti@mion of Europe, 1999, p. 224,

who refers also to other actors as Commission and national Courts. If we talk aboutuflenakttionCof the EU, in

my view, this means talking about the citizens of the Union taking ownership of the Union in the sense of multilevel
constitutionalism (see below, pet seq.).

2 ECJ Case 6/6BCosta/ENEL (1964) ECR 1251, paral3.

® ECJ Case 26/6RVan Gend& Loos (1963) ECR, 1, para. 10.

" See Article 24, para. 1, of the German Basic Law; for other references seev@uabe (note2), p. 95. See also
Monica Claes, The National CourtsO MandatéhénHuropean Constiigin, 2006, and the Website of the European
Constitutional Law Network (ECLN) which collects not only the national ¢trigins of the EU Member States but also

important  decisions  of  the Constitutional Courts and other highest rlatior@urts:
http://www.ecln.net/index.php?option=com_content&task=view&id=29&Itemid=52
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46. It follows that from the perspective of the national constitutions, the EU is
not aly different from traditional international organizations but is also of a
specific constiutional character.

bb. The Convention: Putting on Constitutional Clothes

The Member StatesO Heads of State and Government, however, did not use the
term constitition, as | already mentioned, until the breakthrough of the Laeken
Declaration of 2001° The constitutional debate wampened when the German
Minister of foreign affairs, Joschka Fischer, gave Bmdus Humboldt Speech

of May 12, 2000 entitledrrom Confeéracy to Federation: Thoughts on the
Finality of European Integratia® The idea was echoed in the Laeken
Declaration and the Convention took it up in deciding to producestaribal
milestone in giving the EU a Constitution in the form of an irdigond treaty,

called the Treaty Estishing a Constiition for Europe.” The draft of the
Convention was slightly modified by the Intevgonmental Conference, adopted

by the European Council and signed by all Member States in Rome on October
29, 20047

This treaty was intended to be a substitute for the existing Treaties. While it took
over most of their provisions, a number of important amendmentdbatasice

have neertheless been added, they have been restructured and given new
clothes. The Treaty of Ronlé choose constitutional language for what so far
was somewhat hidden behind technical admatise language. The primary

law of the EU was named Coitstion, the EU regulations and directives were
named laws and framework laws, the OHigh Representativke foreign and
security policyO became the name Foreign Minister, the first Article of the
Constituton stated that the Treaty is based upon the will both of the citizens and
of the Member States of the Union, and the members of the European Rdrliame
were identified as representing the citizens of the Union and not, as at present, as
representatives of the peoples of their Member States. Thus, without really
changing much in substance, the Constitutional Treaty allowed a little more
undestanding ofwhat the EU really is and does. In the end, eighteen of the
twenty-five Member States, including two popular votes (Spain and
Luxembourg) and the two latest newcomers, Bulgaria and Romania, approved

5 Laeken Declaration, available undeuropearconvention.eu.int/pdf/LKNEN.pdf

® Speech delivered by Joschka Fischer at the Humhbiitersity the 12 May 2000, Englis trarslation:
http://www.jeanmonnetprogram.org/papers/00/joschka_fischer .en.rtf

" Draft Treaty establishing a Constitution for Europe, of 18 July 2008ip://european
convention.eu.int/docs/Treaty/cv00850.en03.pdf

8 Seehttp://eurlex.europa.eu/JOHtmI.do?uri=@12004:310:SOM:en:HTML




the Treaty establishing a Constitution for Europe. Teéeptes of two Member
States, France and the Netherlands, voted against. Five governments did not
proceed to take steps forifatation after the process was stopped by the two
negetive referenda.

cc. Dismantling the Constitution

All this new constitutionla language was borrowed from stadated
terminology. While it was argued that the EU is not and was not supposed to
become a state, people and also politicians in a number of Member States felt
that a treaty Oestablishing a Constitution for Europe@ wulged create a state,
because the mere term OcoustihO seemed to imply that the entity established
by it is a state. In spite of important academic writings on the possibility of
constitutionalism or a Oconstitution beyond the sfdte@®hope waselft of
bringing the Castitutional Treaty into effect.

In order to salvage the substance of the reform and to bring it into force without
referenda, the only logical consequence apparently wawxctotlie, or better, to
dismantle the Constitutional Treatyy omitting the constitutional and state
symbolism and turning back to the gileaform of a treaty amending the existing
EU and EC Treaties. The desired reform would still be achieved and in the end
the Treaties would remain, ironically, what they weranfrthe beginning: the
constitutional charter of a Community of I&vThe history of the Treaty of
Lisbon tells us, thus, a part of an ongoing process of Europegmaition, the
principle of which is, as explained by J&rerner MYller:

even what appearské constitutional failull the popular rejection of a Treaty or an

AccordN can be turned into part of a much more positive narrative: failure is a prelude

to further inclusiveness, to hearing more voices, or hearing the same voices again with a
different degee of attentivene<s.

" See Joseph H. H. Weiler/Marlene Wind (eds.), European Constitutionalism Beyond the State, 2003; Weiler, The
Constitution of Europe (notél); Pernice, Multilevel Constitutionalism (na2 p. 703 et seq.; Paul Craig, Catstions,
constitutionalism and the European Union, 7 ELJ (2001), p. 125; Armin von Bogdandy/JYrgen Bast (eds.), Principles of
European Constitutional Law, 2006; Anne Peters, Elemente einer Theoriedassung Europas, 2001; Hans Peter
Ipsen, EuropSisches Gemeinschaftsrecht, 1972, p. 64, Rn. 2/33; Ulrike Liebert/Joseph Falke, Postnational
Constitutioralisation in the New Europe, 2006.

8 Armin Hatje/Anne Kindt, Der Vertrag von LissabBrEuropa endlictin guter Verfasung?, NJW 2008, 1761, at 1768,

also see in this solution a turning back to the original modest language after some promoters of a more solemn
Constitution did not find suifient support in the population. See also the President of tmeaB@dtederal Constitutional

Court in a speech given at the Humboldt UniversityOs &forum constitutionis europaeO the 18th of January 2008 on
EuropeOs new sobriety: Hahé&gen Papier, Europas neue M¥mheit. Der Vertrag von Lissabon, FCE 1/2008,
http://whi-berlin.de/fce/2008.dhtmlCriticizing the process ironically, however, Weiler (n@8), p. 652: aTake the

Treaty which masqueraded as a Constitution, do somekiegaand now it is a Constitution masquerading as a TreatyO.

8 JanWerner MYller A European Constitutional Pattism? The Case Restated, 14 ELJ (2008), p. 542, at, 554. Wit
regard to the various national authorities participating in such a process of a referendumgti@iation of the treaty
and a subsequent partientary ratification, as it happened in France, Bourgetgusen (note?), p. 99, speaks about a
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II. The Concept of Multilevel Constitutionalism

The development and reform of the European founding treaties was and will
remain a process dfial and error. It was driven, originally, by the need for a
new structure of political ganization to ensure peace and stability in Europe. It
was given new impetus each time that a further enlargement came into sight, and
the visible economic benefits of a functioning internal market spurred on the
efforts to deepen the legal framework dfeigration. Constitutional enthusiasm,

on the other hand, was dampened by considerations of preserving national
sowereignty and meaningful statehood. Moreover, with the continuing progress
of integration and the referenda on several reform treaties, itmieeca
increasingly clear that the development of the European Binionmore
specifically the pogressive constitution of the European UmNciouches upon

both the daily life of individuals and the constitutions of the Member States,
including the constitutionaights and duties of the citizens.

The concept of multilevel constitutionalism focuses on the @ioel of
national and European law from the perspective of both states and citizens. On
the assumption that in modern democracies the citizens aredilseabd origin

of public authority and decisiemaking paver, whether vested with national,
European, or possibly even global instituti6hsse reach an understanding that
the two levels of govement are complementary elements of one system serving
the irterest of their citizens, both national and European.

1. National Constitutions and European Law

The failures and intensive debates surrounding the Union and its constitutional
future are phenomena inherent to constitutionalism as a process, particuarly i
multilevel system of governance, such as the EU. | have proposed to use the
term Omultilevel constitutionalismO to describe this specific kind of
constitutionalisn?® primarily with a view to developing a comprehensive
perspective for the analysis ofpaocess affecting national and European law
simultaneously. Whenever the Treaties on the European Union are changed,
national constitutions undergo significant changes as well. Both constitutional

adZmocracie composZeO, given that &chaque IZgitimitZ sOest exprimZe: celle des peuples (qui ont dit non), celle des
ExZcutifs (qui en ont pris acte) et celle des reprZsentants des peuples (qui pourront sOexprimer sur les cligig ultimes
ExZcutifs)O.

8 For a possible extension to this level: Ingolf Pernice, The Global Dimension of Multilevel Constitsitior Legal
Response to the Challenges of Globalisation, in: P.M. Dupuy/B. Fassbender/M.N.SRavB&mmermann (eds.),
Vslkerrecht als Wertordnung. Common Values in International Law, Festschrift fYr / Essays in Honour situ€hri
Tomuschat, KehiStrasbourgArlington (N.P. Engel), 2006, p. 97805.

% pernice, Multilevel Constitutionalism (no2gp. 703 et seq.



levels are in permanent intependency. Nearly all partd the national legal
orderdN from constitutional law to [vate and criminal laiN are affected by the
Treaties and EU secondary law and are thereby Europeanized. The European
level, in turn, is influenced by national law, in particular through the general
principles of lawN including human rights as referred to in Article 6(2) of the

EU Treaty and developed by the ECJ case law from national constitutional
traditions®*

Powers assigned to European institutions are not to be exercised by the Member
States indivilually. Where the Council is vested with legislative powers, the
respective national ministers, together with the European Parliament, act as
European legislators; they perform a function which is traditionally reserved to
the parliaments. National parli@mts, in turn, may be bound to act as European
executive authorities when transposing and implementingctidies of the
Council by national legislatioft.On the other hand, they do not only legitimize,

but also control, their respective ministers in thauil b or their Heads of

State and Government in the European Coudaihd in this role they are actors

of the EU and bear important European responsibilities.

The above observations concerning the institutions at both levels can also be
seen in the rakionship between national and European law. According to the
principles of the primacy and direct effect of European law, in cases of conflict
between national and European law, national administrations and courts must
give precedence to the European jBimn and set aside the act of their own
national parliament. With a few exceptibhsuch as competition policy, state

aid, and the management of structural fidsplementing European
legislation is their responsibility and their duty under EC Treaty larfi6®° and

in doing so national authorities act as European agencies.

8 Established caslaw of the ECJ beginning with Case 29/%tauder, ECR 1969, 419, most recently confirmed in
CaseC-402/05P Kadi, para283: OIn addition, according to settled céme, fundamental rights form an integral part of

the genergprinciples of law whose observance the Court ensures. For that purpose, the Court draws inspiration from the
constitutional traditions common to the Member States and from the guidelines supplied by international instruments for
the protection of humarights on which the Member States have collaborated or to which they are signatories. In that
regard, the ECHR has special significance (see, inter alia, C&@5/G5 Ordre des barreaux francophones et
germanophone and Others [2007] ECR305, paragraph 29 and cdaw cited)Osee also Christian Walter, History and
Development of European Fundamental Rights and Fundamental Freedoms, in: Dirk Ehlers (ge:anHtwadamental

Rights and Freedoms, 2007, p. 1.

% See Article 249 of the ECreaty, which provides for directives adopted by the Council and the European Parliament
according to the procedure of Article 251 of the-B@aty that they are binding for tHdember States as to the
objective but leave the choice of the form and means of the transposition to the national authorities. As far as legislative
acts are necessary, at the national level, to bring national law in conformity with the objectivesirgfcthes dthe task

of the national parliaments, thus, is to execute faithfully the provisions of the European directive.

% This is the established cafsav of the ECJ, see Case 2B55/82D Milchkontor (1983) ECR 2633, para. 17.
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The Member States of the European Union, consequently, have changed their
charater. Though their sovereign equality within the meaning of Article 2(1) of
the UN Charter remains untched, the Oconstitutional cultureO of EU
membership means that the process of European integration is Oa Osilent
cosmopolitan revolution® that has transformed nation states themselves, as
opposed to superseding them with a Osoatian stateO that simplgptlicates

the logic of the nation state on a larger scile.O

Thus, the constitutions of the EU Member States, no less than the character of
these states themselVE$)ave undergone some important mutations. In addition

to their chareter as founding instraents of the states, they have become
foundational components of the European multilevel constitutional system. Yet,
only a few of the substantial changes flowing from the conferral of powers to the
Union and from European secondary legislation are reflect the text of the
national constitutions. In the absence of express amendyhastequired under
some constitutions for processes such as changing electoral rights at the local
level or for the establishment of the European Monetary Whibese changes

can be recognized only when their constitutions are read together with the
European Treaties, legislation, and case law. As mentioned above, some national
constitutions subject membership of, or changestie, UnionOs Founding
Treatiesto special requiments, sometimes in the same way as for amendments
of the national constitutioff. In viewing the European constitutional process as
encompassing both national constitutions and European primaXyitaspite of

the famal distinctiomN as two interdependentnterwoven, and reciprocally
influential parts of one unit, the concept of multilevel constitutionalism
facilitates undestanding the peculiarities of the European Union.

2. European Citizens and New Sovereignty

Creating a functioning internal markand,in close relation to thiszonferring
exclusive competencies to the Union for commercial and monetary policy, as
well as creating shared legislative powers for environmental and consumer
protection, transport and other policies, has impacted not only #mbket
StatesOs constitutions and the powers and functions of their national institutions,

¥ MYller (note81) at p. 552, referring tdean-Marc Ferry for the Oconstitutional cultureO as being &about taming raw
sovereignty, and establishing a politics of compromise,izngglconfrontation and mutual leangO.

8 Bourgorguelarsen (note2), p. 88, 95 st seq.; for the use of the term d@mutationO in this context alread{Peitans
Ipsen, Als Bundesstaat in der Gemeinschaft, in: Ernst von CaemmererJ¥aes Schthauer, Ernst Steindorff (eds.),
Prdbleme des eropSschen Rechts, Festschrift fYr Walter Hallstein zu seinem 65. Geburtstag, 1966, p. 248, at 264;
Ingolf Pernice, in: Horst Dreier, Grundgesetz Kommentar, vol. 3, 2nd ed. 2006, Article 23, point 2, with more references
(ibid., note 7).

% See above, 23.



as described above. But the provisions of the Treaties and of European
legislation and decisiemaking also directly affect the daily lives of European
citizens.

This empowerment of common institutions at the European level is often
understood as a loss of autonomy and sovereignty for the state, as well as a
threat to democracy and the rights of individublswever, one must remember

that the principle of subsidiayit in a larger meaning, governs not only the
attribution of these powers to the Union, but it governs particularly their exercise
by its institutions” This means that European powers are limited to what the
Member States cannot effectively achieve indreidly. Thus, the creation of
European institutions to implement such policies results not in a loss of
sovereignty for a StateOs citizens, but rather in a gain in the form of new
opportunities available to promote their interést¥et this is not ational
sovereignty in the traditional sense, but another kind of sovereignty. It is not so
much autonomy or autarchy (which thanks to globalization pressures and
dependencies does not exist anymore), but rather the Ocapacity to participate in
transgovernmentalatworks of all types . . . sovereignty as participatiSni©

this sense the Czech Constitutional Court has recently rejected classical concepts
of sovereignty:

aln the globalized world the centers of power are regrouped according to factors other
than simply the power and will of individual sovereign states. There is a spontaneous,

undirected process of increasing intensive integration of the worldOs countries in a
single economic system. This process, with contributions from the key communication

technobgies of the mass media, internet, and television, subsequently influences

relationships outside and inside individual states in the areas of politics, culture, social
psychology and others, including the area of law.

102. The character of integi@an, in this regard also in the case of the European Union,
can ultimately lead to protection and strengthening of the sovereignty of member states
vis-"-vis external, especiallgeopoliticaland economic factordor example, also vis

“-vis newly emergingworld superpowers, where it is difficult to guess the future
priority of values to which they will be willing to subordinate the building of a new
order in the globalized world...,O

and after further developments on a modified concept of sovereigntyotite C
concluded

® This is what is laid down in Article 5 (2) of the Eeaty and in the new provisions on subsidiarity in Article 5 (3) of
the new EUTreaty as amended by the Treaty of Lisbon (hereafter calledJEU

> With the concept of dcoopenati sovereigntyO see also Besson, Sovereignty 186e. 18.

2 For this concept see Anne Marie Slaughter, The New World Order, 2004, p. 34, and 266 et seq.: @Disaggregated
sowereigntyO.
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dthat the transfer of certain state competences, that arises from the free will of the
sovereign, and will continue to be exercised with the sovereignOs participation in a
mannerthat is agreed on in advance and that is reviewable, is nminaeptual
weakening of the sovereignty of a state, but, on the contrary, can lead to strengthening it
within the joint actions of an integrated whole. The EUOs integration process is not
taking place in a radical manner that would generally mean theQOtfssational
sovereignty; rather, it is an evolutionary process and, among other things, a reaction to
the increasing globalization in the worltfO.

This new understanding of sovereignty is reflected in new provisions included in
the EGTreaty as amendedyldhe Treaty of Lisbon and renamed Treaty on the
Functioning of the EU (TFEU), e.g. the new provisions on European solidarity
in the event of severe difficulties Oin the supply of certain products, notably in
the area of emngy,3' or in the framework of erfronmental policies for
Ocombating climate changé@n the face of certain threats from Russia in the
case of Ukraine, another example is the conferral of new EU competency for a
OUnion policy on energy,O introduced under Article 194 TFEU with the
objecives to O(a) rsure the functioning of the energy market; (b) ensure
security of energy supply in the Union; (c) promote energy efficiency and
energy saving and the devptoent of new and renewable forms of energy; and
(d) promote the interconoion of erergy networks.O It was felt that these
objectives would be more effectively served by common action than by each
Member State alone, and the H@aty was amended accordingly.

This is the rationale behind the European Union, which is about citizens and
thar concerns rather than about abstract sovereign states. This is why | believe
that the more that institions representing their citizens at the national level
come to view their European fcion as an opportunity to pursue certain
policies by common aicin, and the more their citizens become aware of this
new furction and responsibility, the more likely it is for the Union to function
effectively and to get the public support needed for effective reform.

Multilevel constitutionalism, thus, encouragesnceptualizing the European
Union from the perspective of its citizens. On this view, instead of being a threat
on national sovereignty and statehood of the Member States, as again the
applicants to the German Federal Constitutional Court have put foreaently

in their case against the ratification of the Treaty of LisBathe EU is an

 Judgement of the Czech Constitutio@ourt of 26 November 2008 on the Treaty of LisbBhS. 19/08 engl.
translationparas. 101, 102, 108, available undeip://angl.concourt.cz/angl_verze/doe}#-08.php

% Article 122 TFEU
% Article 191 para. 1 TFEU

% German Federal Constitutional Court (BVerfG), Cases 2 BvE 2/08 and 2 BvR 1@1GM@8weiler, peding. For the
application seehttp://www.pete-gauweiler.de/pdf/KlagéissaborVertrag.pdf See also the comments of Der Spiegel
of February 10, 11 and 16, 2009, to be found urtdé://www.spiegel.de/internationalfepe/0,1518 46717,00.html




instrument of the states and their peoples for meeting new challenges and for
achieving certain common political goals at the European level through
European institutionswhich are formally autonomous, but are in reality
interacting and interwoven with national institutions, largely depending on them
for their proper functioning.

Moreover, with the establishment of the European Union, the citizens of the
Member States wa created for themselves a new political status: They are
citizens of the Union, with the rights and duties this status implies: freedom to
move, free trade and open capital markets, equality, electoral rights at the
European and municipal level, eligiltyf for important positions in the European
civil service or political institutions, and even diplomatic protection by fellow
Member States in third countri&&sAny modification of the Treaties, and also
each particular measure taken by European instisititherefore, is directly
relevant for the individual citizen and his or her legal and political status.

Consequently, like in any federal system the powers conferred upon the
European UnioN just like the powers exercised by the national authoNties
havetheir denocratic roots in the will of the people(s). For national polisies
including their stake in the European institutions such as the CHiutheilpower
comes from the will of the citizens of the respective Member State. For policies
implemented throug Euiopean institutions, the power comes from the will of
the same citizens, but in their common identity as citizens of the Union. The
principle of conferral works at the two levels, as James Maditated very
clearly, when explaining the federal divsiof powers, that O[t]he federal and
state Governments are in fact but different agents and trustees of the people,
instituted with different powers, and designated for different purpd8es.O

| borrow from this great insight to demonstrate that the conseji$o applicable

to the European Union, notwithstanding all the differences. As representatives of
the citizens of their respective countries, the governments of the original six

Member States established the European Communities and negotiated with the
canddates for enlargement and with the new Member States about the

successive reform treaties for the European Union. Representing the people of
their country, the respective national parliaments brought all these treaties into

%" See the provisions on nafiscrimination (Article 12), on the market freedoms (Articles 28 et seq., 39 et seq., 43 et
seq., 49 et seq.,56 et seq.) and on the citizenship of the Union in Articles 17 to 20 of TheaBCTlere is no special
provision, however, on theligibility for the European civil service or political institutions. Articles 27 and 28 lit. (a) of

the Staff Regulation (No 31 (EEC), however, point out that Oan official of the EU may be appointed only on the
condition that: (a) he is a national of one of the Member States of the Communities, unless an exception is authorizedE,
and enjoys his full rights as a citizen€t.europa.eu/dgs/personnel_administration/statut/tocen100.pdf

% Hamilton/Madison/Jay, ThEederalist Papers (1787/88), Federalist No. 46.
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effect, except for wherédis was done by direct referendum. The specific powers
and procedures for such accessions and amendments are provided for in the
national constitutions. Thus, when we talk of Member States pooling their
sovereignty in establishing a supranational autyar, as Article 88l of the

French Constitution says, about OStates which have freely chosen to exercise
some of their powers in common.”?,€hould we not admit that the sovereignty

in question is that of the people? In other words, how can we denyhthat t
citizens of the Member States have establishaccording to their respective
constitutional procedures and on their beldlie European hlon? The
concept of Union citizenship, consequently, helps the citizens of the Member
States to identify their comon political and legal status as a common European
status.

As the citizens become more and more aware of the importance of European
policies in their daily lives, they may also see amendments of the European
Treaties more critically. The times when suckdties were taken as international
treaties, dealing with foreign policies only, are over. The EU is progressively
understood to be implementing policies, which, so far, are regarded as internal
policies of the Member States. If the referenda on the €eeatiMaastricht and

Nice, and the work of the Convention on the Treaty establishing a Constitution
for Europe and the subsequent debates have had any positive effect, it is the
rising awaeness of the citizens that this European joint venture really mmatte

for each of them.

People may reject the Union as being beyond comprehension and out of control,
but this is short sighted. Others take ownership and constructively work on it as
an opportunity to meet common challenges and achieve shared goals.d?ursuin
such projects through supranational institutions could well reflect an emerging
European constitutional patriotisi?, which enbraces more than just the benefit

of new rights and freedoms that the European Treaties provide for the individual
and that the ational courts in dialogue with the European Court of Justice are
required to protect effectively. While the policies which are of the most
immediate concern for citizens, like social security, taxation, education, internal
law and order, national securitand defense, continue to rightly remain in
national competenc®! there are otherniportant goals that Member States

% For the text sedittp://www.assembleaationale.fr/english/8ab.asp

20 MYller (note81), at p. 551, who seeke OEU as a polity not based ongsxisting or Oprpolitical® solidarities, but on
mutually agreed projects and enterprises; and it is certainly prima facie true thapagguconstutional culture fits the
notion of an ongoing projectO.

%t See Andew Moravcsik, In Defence of the ADemocratic DeficitO. Reassessinignaegiin the European Union, in:
JCMS (2002), p. 603, at 607, séé&p://www.princeton.edu/~amoravcs/library/dsfipdf.




individually may not be able to achieve. Peace among the MemberRStates
between France and Germany in partidilams the first and most otous of
these goals after World War Il. Others are the benefits of a common market,
effective environmental policies, and energy security, as well as combating
climate change, organized crime, and international terrorism. The list is long,
and the Union istill missing a reform that would allow it to serve its important
tasks effectively.

Some of these European policies are certainly less salient for citizens and may
not provide as much of a basis for sustained political learning, allegiance,
cleavages, ganization, and voting behaviour as is common in the national
democratic process, so that European citizens doxpdiethe opportunities of
participation they hav®? What is needed, however, is a broader awareness that
the Union is an efficient levelf@ction for policies of common concern where
state action would remain ineffective, and that it necessitates stronger
involvement of citizens in the decisionaking processes, whenever salient
political questions aris&’

3. Dimensions of Multilevel Constitutionalism

As noted above, the national constitutions and the European constitutional level
are closely interwoven and interconnected in both their institutions and their
substantive law. In addition to this vertical bond between the EU and its Member
States, horizontal bonds are developing between Member States under the roof
of, and stimulated by, the EU framework. Although this is happening at all
levels of administration, in the judiciary, and even in democratic representation,
this horizontal dimensn has not been described andlyaed sufficiently
yet!®*Its development seems to be, nevertheless, what really makes the EU Oan
ever closer UnionO of the peoples, and citizens, of Europe. Multilevel
constitutionalism focuses on both the vertical as wadl the horizontal
dimensions of the Ettonstitutional network and so allows for a comprehensive
understanding of this complex system.

02 |hid., p. 605, 615 et sequ.; see also Moravcsik, SettlementZ@pte. 40 et seq.

103 _ as the Treaty of Lisbon offers better opportunities for than the existing law, see Articles 10 and-L1amé&lh
particularthe citizensO initiative under Article 11 (4) FEUAIso the inclusion of the national parliaments as listed in
Article 12 TEUL and the publicity of the Council when it meets as a legislative body offer more opportunities for the
citizen to take part ithe political life of the EU (Articles 16 (8) TEU and 15 TFEU on transparency and public access
to files).

%% As a form of horizontal networks see: Slaughter (&g particularly on p. 19, for the parliaments ibid., p. &2

seq. With theexample of the EU arrest warrant and other horizontal arrangements: Ingolf Pernice, Die horizontale
Dimension des EuropSischen Verfassungsverbundes. EuropSische Justizpolitik im Lichte von Pupino naaliDarka
Hans J3rg Derra (ed.Freiheit, Sicherheit und Recht, Festschrift fYr JYrgen Meyer, 2006,-8935@lso published as
WHI-paper 3/05, seérttp://www.whiberlin.de//documents/wipaper0305.pdfp. 11 eseq.).
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a. The Vertical Dimension

In the vertical relationship between the EU and its Member States, the citizens
are the the soae of democratic legitimacy for both levels of government, as
well as the focal point for all levels of policy consideratioBsiided by the
principle of subsidiarity, responsibilities arss@ned to the regional, national,
and European levels of governmavith the goal of ensuring that each task is
implemented most effectively in the interest of the citizens concerned. There is a
strong preference for taking action at the lowest possible level in order to
safeguard the highest degree of -sidferminatio of the citizens and the most
direct denacratic control possible for each policy. It is in the interest not only of
the functioning of the system, but also of the citizens, to ensure that national and
European action are not overlapping and competitive rather complementary

and regprocally supportive. Thus, in terms of the vertical balance of powers, the
principle of subsidiarity is closely linked to the democratic principle in that it
ensures eftiency and is the basis for the justification and tiegicy of all
action at the European level. As a key element of the composed constitutional
system of the EU, it governs the relationship between the two levels of public
authority and is as essential for its unity and functioning as the principle of the
primacy of EU Law'*®

Multilevel constitutionalism thus helps explain that the different levels of
government are formally autonomous components of what is, in substance, one
constiutional unit. It consists of the Member States and the European Union
servidngN each at their respective lefethe interests of the same citizens.
Because they are each serving the same people, thesenamigpare closely
interdependent and interwoven. For example, where the EU has exclusive
competencies, Member States depeneftective institutions and procedures at
the European level to achieve their gd&%On the other hand, the policies of
European institutions generally become @ffee within the Member States only
through their implementation by national parliaments, iathtnations, and
judges.

b. The Horizontal Dimension

The other dimension of the European multilevel system of governance is the
horizontal cooperation and mutual recognition between the Member Yfates.

15 ECJ Case 6/6®Costa/ENEL (1964) ECR 1251, paral8 See alsdPart I11.6.c.infra.

2 This is also the case in areas of shared competgheye national actors consider the EU tcappropriatdevel to
take actiorandthereforecooperate withts institutions for specific political issues of European reach.

27 For the concept see Pernice, Horizontale Dimension (iiefe p. 372 et seq.



Effective and oherent implementation of European ipms and equal treatment
of all Union citizens throughout the Member States requires cooperation and
networking at all levels of national administratidfi$,such as for the
implementation of envimmental legislatiod’® the proper conduct of the
competition policies'® or for execising regulatory functions in the
telecommunications or energy markEts. In addition, it also requires

cooperation among the courts and judges in all Member States.

Article 197 TFEU stresses that effective implementation of Uném is Oa
matter of conmon interest.O It gives the Union the power to support horizontal
cooperation among national authorities in various forms, with a view to
improving their capacities for better implementing European'taw. specific
provision will be ntroduced in Article 70 TFEU providing the Council with the
power to lay dowrDarrangements whereby Member States, in collaboration with
the Commission, conduct objective and impartial evaluation of the
implementation of the Union policiesE by Member St authorities, in
particular in order to facilitate full pplication of the principle of mutual
recognitionEQ

These kind of Omutual evaluation mechanisms,O which are inspired Oby the
examples of mutual evaluation already conducted within the Codfthge

the triple advantage of better ensuring implementation, utietializing
horizontal cooperation, and learning from each other on best gascti
OCooperation on internal securityO will further be promoted and strengthened

%8 See insofar the study of Amharie Slaughter (not82) p. 19 et seq, 135 et seq.

%% gee for the IMPELhttp:/ec.europa.eu/environment/impel/introduction hitizabeth Hattan, The Implementation of
EU Environmental Law, 15 Journdl EBnvironmental Law, (2003), p. 273, at 287.

10 Based upon Regulation 1/2003 Chapter VI, Articlel] 22, see alsodRitals 1518 and Commission Notice on
cooperation within the Network of Competition Authorities" OJ C 101, 27.04.2004;58,4d the Joint Statement of

the Council and the @amission on the Functioning of the Network of Competition Authorities, in the Internet available:
http://ec.europa.eu/comm/competition/ecn/documents. htmi

1 See David Coen/Mark Thatchétetwork Governancand Multilevel Delegation: European Networks of Regulatory
Agencies, in: 28 Jnl Publ. Pol. (2008), p-7AB, with an overview of the regulatory networks in the diversepalieas

on p. 57. Extending on the European regulatory compound (Regulierungsverbund) see also Ingolf Pernice, Soll das Recht
der Regulierungsverwaltung Ybergreifend geregelt werden? Europarechtliche Aspekte, in: StSndige Deputation des
Deutschen Juristémges (Hrsg.), Verhandlungen des sechsundsechzigsten DeutschemtdgesteBd. 11/1, Munich

(C.H. Beck), 2006, p. O 86 142, also available as Wighper 3/2006, .p 41 et seq. http:/Avww.whi-
berlin.de/documents/wipaper0306.pdf

12 See in particular Article 197 para. 2 HJ&The Union may support the efforts of Member States to improve their
admiistrative capacity to implement Union law. Such action may include facilitating tieege of information and of

civil servants as well as supporting training schemes. No Member State shall be obliged to avail itself of such support.
The European Parliament and the Council, acting by means of regulations in accordance with the oriiladime leg
procedure, shall establish the necessarysatrea to this end, excluding any harmonisation of the laws and regulations of
the Member StatesO.

"% Clemens Ladenburger, Police and Criminal Law in the Treaty of Lisbon. A New Dimension for the Cgmmunit
Method, in: 4 European Constitutional Law Review (2008), p. 20, at 33.
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within the Union by a Ostamdi committeeO to be set up within the Council
under the new Article 71 TFEU. More generally, Article 74 TFEU will empower

the Council to adopt Omeasures to ensure administrative cooperation between the
relevant departments of the Member States,O and @tiCommssion in the

areas covered by the Title on the Area of Freedom Security stk

Even where the new Treaty expressly excludes any European Nafion
example, concerning the Omaintenance of law and order and the safeguarding of
internal sectityG"N Article 73 TEFU nevertheless invites them to cooperate,

by maing clear thatOit shall be open to Member States to organize between
themselves and under their responsibility such forms of cooperation and
coordination as they deem appropriagweenthe competent departments of
their administrations responsible for safeguarding national sectffity.O

Furthermore, the new provisions introduced by the Treaty of Lisbon regarding
the more active role of the national parliaments, namely on the Oearlygvarnin
system, 8 will lead to an extension of networks between national parliaments
as well as between the national parliamentarians and the members of the
European Padiment, in addition to the important work of COSAE.For
example, Title 1l of Protocol No. dn the Role of National Parliaments in the
European Union expresslyldresses Olnterparliamentary CooperatlbhSich
networks are tying the diverse institutions of the Member States together to
develop an ever more coherent system of interchange andratiop.

14 Articles 7781 on border controls, asylum and immigration, Articles882n judicial cooperation in criminal matters,
and Articles 8787-89 TFEU on police cooperation.

115 Article 72 TFEU.

18 | adenburger (not&13), p. 36, interprets this dcarve outO as applying &merely to member state intelligence services,
provided that they do not carry out any law enforcement measuresO.

7 Article 5 (3)(2) EU-L and the Bw Protocol on Subsidiarity. For details see below 111.3.a.

"8 COSAC is the Conference of the Community and European Affairs Committees. In preparing the entry into force of
the Treaty of Lisbon national parliaments haveaged their legislation regardirie control of European activities of the
governments and the procedures allowing coordinated action within the framework of the Aedirly systemO, see

for Germany: Draft of a AGesetz Yber die Ausweitung und StSrkung der Rechte des Bundestagd&dundestases in
Angelegenheiten derdfopSschen UnionO (BT Drs. 16/8489). In particular, the COSAC (see Article 10 of Protocol No.

1 on the Role of National Parliaments in the European Union) will be the forum in which such cooperation develops; see
insdar the result of an enquiry around national parliaments on their new role and cooperatigrerat@oo among
national parliaments is essential to ensure the effective exercise iahpartary comgiences in the monitoring of the
principle of subgliarity and to promote the exchange of information and best practice according to the opinion of the
overwhelming majority of padiments that replied to the cgi@nnaire. As far as the mechanisms deemed needed to
improve this cooperation further, three maiggestions were made: the focus that COSAC should put on this, the more
intensive use of IPEX and the strengthening of the informal network of national parliament refiveseint BrusselsO
(COSAC, 9th biannual report, May 2008, p. 26 http://www.cosac.eu/en/documents/biannudfEX is the new
Interparlamentary EU Information Exchange System, see:
http:/Mvww.europarl.europa.eu/webnp/webdav/site/myjahiasite/users/jribot/public/IPEX leaflet EN.pdf

1% Article 9 of the Protocol reads: OThe European Parliament and national Parliaments shall together determine the
organisation and pmotion of effective and regular interparliamentary cooperation within the UnionO.



Common values such as those laid down in Article 6 (1) of the EU Treaty still in
force and in more detail in Article 2 of the ElWleaty as amended by the Treaty

of Lisbon!?® are contributing to this process. This also can be seen in the
procedurefor sanctioning Member States violating these common values, such
as that set up by Article 7 of the EU Tréatyand the European Charter of
Fundamental Rights. These common values and, in particular, respecting the rule
of law and the principle of democsaat the national level, are not only
important for the functioning of the Union as such. They also play a fundamental
role as a precondition for the increasing use of the principle of mutual
recognition as it has been developed for the completion of rternal
market?’N and formally acknowledged for the area of freedom, security, and
justice!* Without the mutual trust based upon the recognition of these common
values in all Member States, new instruments for combatting-bayger crime

and terorism likethe European arrest warrditicould not properly functioff>

The implications of this horizontal effect, furthermore, trigger new kinds of
interest by the people in one country for policies of the others. For example,
whenever the legislation or decision§ one Member State become legally
relevant in other Member States, the citizens of eachnide State begin to
have an interest in the politics and legal culture of the others. To this end,
academic networks are established and strive forzéwatal exchage of
knowledge and understanding of the law, which is common to the citizens of the

Union*?®

20 The provision readsT@e Union is founded on the values of respect for human dignity, free@mmgecy, equality,
the rule of law and respect for human rights, inglgdihe rights of persons belonging to mities. These values are
common to the Member States in a society in which pluralism;dismmimination, tolerance, justice, solidarity and
equality between women and memyail.O This provision was carriegerfrom Article I-2 of the Constitutional Treaty.

2L Art. 7 TEU has been taken over without major amendment by Article ZITEU

22t is the basis of the famous OCasiEijonGjurisprudence of the ECJ, Case 120/78, Rewe, 1979 ECR 649. Also the
EC program orthe completion of the Internal Market as set out in the CommissionOs White Paper, 12 EC Bulletin
(1982), para. 1.2.3. is based upon the principle of mutual recognition. For a thorough study see: Kalypso Nicolaodis,
Mutual Recognition of Regulatory RegimeSome Lessons and Prospeciean Monnet Working Papers (1997)
http://www.jeanmonnetprogram.org/papers/97097-3.html#Heading8

28 See Articles 67 (3) and 82 (1) TFEU dretmutual recognition of judgements and judicial decisions.in the area of
criminal justice. Powers for harmonization of laws are provided in Article 82 (1) and (2) in order to OfacilitateO mutual
recognition.

24 Council Framework Decision of 13 June 20@®(2/584/JHA) on the European arrest warrant and the surrender
procedures  between Member States, JO 2002 L 190/1, to be found undiip:/eur
lex.europa.eu/LextiServ/LexUriServ.do?uri=CELEX:32002F0584:EN:NOT

%% See Pernice, horizontale Dimension (nbidd) p. 12 et seq.

%6 See for instance the European Constitutional Law Network (EChfs);/Avww.ecln.net For the meiodological
implications see, with more examples: Ingolf Pernice, Europawissenschaft oder Staatsrechtslehre? Eigenarten und
EigenstSndigkeit der Europarechtslehre, in: Helmuth Scifittitz (ed.), Staatechtslehre als Wissenschafie
Verwdtung, Beiheft 7 (2007), p. 225, at 233 et seq., 242 et seq. 250 et seq.
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4. Multilevel Structure without Hierarchies

Talking about a multilevel structure, and the vertical and horizontal dimensions
of multilevel constitutionalism, seenis imply the subordination of the OlowerQO
level of constitutional law to the OhigherO levels and, consequently, a hierarchy
between European and national law. Such a hierarchy would certainly comply
with a monistic normative model such as described ineal theory of Hans
Kelsen'?’ Yet, insofar as European and national law are understood as formally
autonomous systems, each of which is based originally on the will of the people
or citizens united under their constitution respectively, such a hieraoasyrut

follow as a theoretical necessity.

Rather, the relationship between the two levels of law is functional and flows
from both the objectives of the entire system and the principles of law. As it is
an inherent quality of law that each rule appligsadly to all people meeting its
defined conditions, European legislation, in order to be law, must apply equally
in all Member States and prevalil in the case of a conflict with national law. This
is a condition of the unity and functioning of the Europkmal system. On the
other hand, supranational law is limited to certain purposes and policies, and
should be cmplementary to national law; it is not meant to jeopardize the
validity of national law or, in particular, the fundamental principles of the
diverse national constitions. Mutual consideration and regard for the
functioning of the European system, as well as for the basics of national
constitutional law, is therefore requiféds is cooperation between the relevant
actors at both levels.

Accordingly, Member States and their constitutional courts have acknowledged
the primacy of European law even over their national constitutions, but this is
not an unconditioal primacy*?® In the view of multilevel constitutionalism, this

is to be expected becaugre is no hierarchyetween the two components of
the European legal systéRl. Rather, the relationship is plustic and
cooperative? as it is based upon the general recognition that European law is

" Hans Kelsen, General Theory of Law and State, 1945 (translated by Anders Wedberg, 1999), p. 123 et seq. explaining
the Ohierarchy of normsO derived from a (hypothe@tsd¥sic normO which gives validity to all norms on all levels. For a
critique of multilevel constitutionalism based on the theoretical terms of Kelsen see namely JestaedtpSische
Verfassungsverbund, in: Callies (n@e p. 100 et seq., 12024, and my reply ibid., p. 784.

28 For an excellent overview see Frank Hoffmeister, Cartistital Implications of EU Membershig. view from the
Commission, in: 3 Croatian Yearbook of European Law and Policy (2007);9¥,%8soavalable as WHipaper 10/08,
p. 14 et seq.http://www.whiberlin.de/documents/wipaper1008.pgf

2% See also, on basis of legal pluralism: Samantha Besson, Sovereignty in CoRilimip8an Integtion Online Papers
(2004), no. 15http://eiop.or.at/eiop/texte/20615.htm#4.4p. 13, 22.

% Clearly so defined by the German Federal Constitutional Court in BVerfGE 8% Wastricht.For the pluralistic
approach see Neil Walker, The Idea of Constitutional Pluralism, 65 The Modern Law Review, 2002, p. 317, at 339 et
seq.




given precedence above national faimcluding constutional provsions. On

this view, courts at the national and the European level share a responsibility to
ensure the proper functioning of the Union, equal and effective application of the
law throughout the Union, and the full respect of the basic ptesccommon to

the Union and its Member Staléincluding the fundamental rights and lities

of the individual*® This distinguishes the European model of multilevel
constitutionalism from most federal states, where federal law trumps state law in
the evenof a conflict’*? This is not what Carl Schmitt and those who apply his
theory of a federation to suprar international contexts undgand when talking
about a federatiof> Instead of monism as for Kelsen und Schmidt there is
constitutional plurdsm,** instead of hierarchy and supremacy of federal law,
there is functional primacy’> based upon mutual consideration, recognition, and
cooperation between the coultThere is ndus belli of the federatiort’’ and

no Oright of supeisionO over the member s&ir right to interven&® Thus,
national courts gemally respect the primacy of European law, exbieso far
theoreticall\ for paticular situations where basic values, rights, or structures of

the national constitions are in questiol’

31 EU Treaty Article 6(1) TEUSee with references to the case law of several national supreme antitonaticourts:
Ingolf Pernice, Das VerhSiltnis europSischer zu nationadeoh®n im eropSischen Verfassungsverbund (2007), WHI
paper 05/07, p. 43 et seq., 53 et skup(//www.whiberlin.de/documents/wipaper0507.pgf

12 E g. Article 31 of the German Federal Constitution: &Bundesrecht bricht LandesrechtO (federal law trumps Land law).
See also thSupremacy Clause of Article VI (2) of the US Constitution, which salisis@onsitution, and the Laws of

the United States which shall be made in Pursuance thereshiall be the supreme Law of the Land; and the Judges in
every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the ContrénstadivieO

38 Carl Schmitt, Verfassungslehre (1928), p. 363 et seq. 381 (eng. translatioB),qmt&81, at 397 et seq.), where he
maintains that from the public law character of every federation follows that federatidraga®@alwaysEprecedence

over Land lavD. For the application of the concept of federation to International Law see: Jean L. Cohen, A Global State
of Emergency ort he Further Constitutionalization of International Law: A Pluralist Approach, in: GoiosieNol. 15,

No 4 (2008), p. 470 et seq.

3 For &constitutional pluralismO see Walker (13@, p. 336 et seq.; see also: Miguel Poiares Maduro, Europe and the
constitution: what if this is as good as it gets?, in: Joseph H.¢llekWMarlene Wind, European Constitutionalism
Beyond the State, 2003, p. 75, at. 95 et seq., proposing to talk about Ocontrapunctual lawO @ban);cd@8menting

the dKadigurisprudence of the ECJ in the light of constitutional pluralism: HaterStein (notg0), 111.C.2.

% See the distinction between supramac’a and primac’a made by the Spanish Constitutional Court with regard to the
relation between the national constitution and European law in Tribunal ComstéljdDeclaraci—n DTC 1/2004 of 13
December 2004ttp://www.ecln.net/index.php?option=com_content&task=view&idGH111.

% See also the Czech Constitutional Court (88 para.197: Oln any case, we can also agree with the governmentOs
opinion that, even after the Treaty of Lisbon enters into force, the relationship between the European Court of Justice and
the constitutional courts of memb&mtes will not be placed in a hierarchy in any way; it should continue to be a dialog

of equal partners, who will respect and supplement each otherOs activities, not compete with each other.O

37 _ as argued to be a typical feature of the federation by Btinote133), p. 396.

% These two elements are charaizieg the federation in the theory of Carl Schmitt (nb&9), p. 360 et seq. (engl., p.
386 et seq.).
% For more details see: Pernice, V8lthis (notel31), p. 49. For the materialisation of these terms by new provisions of

the Treaty of Lisbon see below, @2 Cohen (notel33), p. 477, proposes in view of thights of the individuals to
chdlenge acts at the European and on the national level that this element of &constitutional pluralismO should be
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I11. Multilevel Constitutionalism in Action

To what extent does the Treaty of Lisbon embody this idea of multilevel
constitutionalism? Can it be wunderstood as a case for multilevel
constitutionsism in action®° To summarize, this expression points to the idea
of citizens organizing or reorganizing political power and responsibilities at
various levels in order to best achieve the political goals of their common public
interest.

Though the designation of being Oconstitutional® and the corresponding
symbolism has been givaup in the text of the Treaty of Lisbon, the major
amendments to the Treaty on the European Union and the EC Treaty seem to
confirm and stregthen the Union as a multilevel form of political association
and governance. Vius aspects elaborated above agniffing multilevel
constitutionalism have been further developed by the terms of the new EU
Treaty and the Treaty on the Functioning of the EU: for example, the central
position of the citizens, the transparency and democratic legitimacy of its
actions, lhe role of national parliaments, the subsidiarity and complementarity of
its tasks and powers, the efficiency of its decigimaking procedures, its legal
personality and foreign representation, the rule of law, and \apjunt
membership. Let me deal with&h of these separately.

1. The Citizens of the Union

If, in a democratic, multilevel constitutional system, it is ultimately the citizen to
whom any political actor must be accountable and on whom legitimacy must be
based, the Treaty of Lisbon can be sesna major step forward to actually
giving this concept a positive expression in the European Union. More than ever
before since the introdtion of European citizenship in the primary law of the
EU,** the amendments envisaged by the Treaty of Lisbon tefére position

and rights of the indidual and, in particular, develop the political status of
Member State citizens in their additional identity as citizens of the Union.

areproduced on the international levelO, though it should be added that for acts of the EU the recouesmlto nati
(constitutional) courts igltima ratio available in extreme situations only.

0 For summaries and comments see e.g.: Dougan, Treaty of Lisbon3@ptStefan van den Bogaert, Annette
Schrawen, Andrea Ott and others, iMaastricht Journal 15, 2008 Issue 1; Ekaterina Sabatakakis, CZcile Rapoport
Muriel Le BarbierLeBris and others, in: Series in Revue du MarchZ commun et de IOUnion europZenne (2008) Nr. 518 et
seq.; Rudolf Streinz/Christoph Ohler/Christoph Herrmann, Detr&¥g von Lisabon zur Reform der EU, 2nd ed. 2008;
Terhechte (notg4).

1 With comments on this important amendment made by the Treaty of Maastricht (1993): Jo Skawsh@itof the
Union: Towards PosiNational Membership, in: Collected Courses of the Academy of EeespLaw, 1995, European
Community Law, Vol. VI Book 1 (1998), p. 245, with more references ibid., p. 253, note 27.



As the Lisbon Treaty scrubbed much of the OconstitutionalO language of the
Consttutional Treaty, also the latterOs references to the Owill of the citizens and
StatesO reflected in Othis ConstitutionO have not been takel? over.
Nevertheless, the status and rights of the citizens as the source of legitimacy for
European policies is refred to in a number of new provisions. They give a
more precise meaning to the general clause already contained in the existing
Article 1(2) of the EU Treaty, accordirtg which O[t]his Treaty marks a new
stage in the process of creating an ever clos@nuamong the peoples of
Europe, in which decisions are taken as openly as possible and as closely as
possible to the citizen.O

Article 2 EU-L includes Orespect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rigimsluding the rights of
persons belonging to minoritiesO among the values comribantb binding
uporN the EU and its Member States. This makes it clear, from the outset, that
the indvidual is the focal point of the Union in its broadest sense, comprising
the European institutions and the Member Stakgs. inclusion of these stated
objectives in the Lisbon Treaty brings to mind the idea of a social cqffttact
which, through diverse new provisions on solidarity among the Member
States;* would embrace citizen individually as well as their respective
countries. Furthermore, the protection of citizens is mentioned among the aims
of the Treaty in Article 3 (3) and (5) ELJ and Article 13 EUL states that the
institutional framework shall serve not only the retgs of the Union and its
Member States, but also those of its citiz€ns.

Along the same line, the new reference to the Charter of Fundamental Rights in
Article 6 (1) EUL as a legally binding instrument Owhich shall have the same
legal value as the TréasO underlines that these values are not onlyigablit
promises, but have turned into concrete, binding law to be respected by
European instittions as well as the Member States when they are implementing
European law. This also applies to the providimmthe accession of the Union

to the HRropean Convention for the Protection of Human Rights and
Fundamental Freedor¥.In addition, the Lisbon Treaty carries over Article 6

(2) of the existing EU Treaty, saying that Othe Fundamental rights, as guaranteed
by the European Convention for the ofection of Human Rights and

2 See the last paragraph of the Preamble and Artitlgl) of the Treaty establishing a Gitution for Europe.
3 See also the observations of MYA&maff (note24), at p. 126See alsdart 1.3.a.aaupra
1 See, e.gArticle 3 (3) (3) TEUL; Articles 122(1), 194(1), 222TFEU.

5 0On the provision of rights tdé citizens and their role in the Union see: Annette Schrauwen, European Citizenship in
the Treaty of Lisbon: Any change at all?, 15 MJ (2008) p. 55 et seq.

148 Article 6 (2) TEUL.
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Fundamental Freedoms and as they result from the constitutional traditions
common to the Member States, shall constituteegg principles of the Union's
law.®"” The protection of the indidual fundamental rights of the citizens, thus,

is becoming a prominent feature of the new caunsgtital framework of the
European Uniori#®

Furthermore, the central political status of the citizen is explained in a
partiaularly clear manner in the new Oyigions on democratic principle&'

All citizens are equal under European [dhthe citizen8l no longer referred to

as the peoples of the Member Sthkese directly represented at Union level in
the European Parliameht, while the national governments regeeting the
Member States at the Uniorvéd are Odemocratically accountable either to their
national Parliaments, or to their citized30

The fact that this accountability of national governments to their respective
parliaments and citizens is now recagrd as a Odemocratic principle of the
Union,&™ not only confirms that the citizens are the source of the democratic
legitimacy of the Union, but also makes national constitutional arrangements
regarding accountability for Eogpean politics a concern of ti&iropean Union.
Thus, Article 10 ELL may be understood as embodying the TreatyOs references
to the Union®s common values, including democradydeed, both provisions
operate as a basis for ensuring the functioning of the symbiotic system of
multilevel constitutionalism, in that by promoting the UnionOs common values,
citizens will preserve the constitutional stability in their own countrieso.

The Treaty of Maastricht fashioned one mode of expressing the newly created
European ctizenship by grantietectoral rights for the European Parliament and

7 Article 6 (3) TEUL..

18 0On the athree pillarsO of European fundameightsr protection see: Ingolf Pernice, The Treaty of Lisbon and
Fundamental Rights, in: Stefan Griller/Jacques Ziller (eds.), The Lisbon Treaty. EU Constitutionalism without a
Constittional Treaty?, 2008, p. 235, at 240 et seq.

9 Articles @12 TEUL.

%0 Article 9 TEUL.

TArticle 10 (2) EU Treaty, Article 14 (2) TEU.

32 Article 10 TEUL.

5% Article 10 (2) TEUL.

54 Article 6 (1); EU Treaty, Article 2 TELL.

%5 | have developed this idea further in: Bestandssicherung der Verfassungen: Verfassungsrecﬂmliuhieﬂv\En zur
Wahrung der Verfassungsordnung, in: Roland Bieber / Pierre Widmer (Hrsg.), L'espace tmmstituropZen. Der
EuropSische Verfassusigum. The European Constitutional Area, ZYrich (Schulthess) 1995, p. 225, at 261 et seq. Cf.
also Arminvon Bogdandy, Constitutional Principles, in: Armin von Bogdandy/JYrgen BastN(eds.), Principles of European
Law (2005) p. 3, at 35 et seq. Ekaterina Sakzids, E propos du Traite de Lisbonne et de IOEurope Sociale, Revue Du
MarchZ commun et de IOUnionaai¢nne Nr. 520 (Aug 2008) p. 432, considers the provisions on democratiplpsnc
competencies like public health, human rights and the objectives of the Treaty (social market economy, cohesion etc.) as
steps in promotion of the social dinsgon of Eurge.



local elections within the Member Statdie Treaty of Lisbon grants another
expression of this political status with the asluction of a citizensO initiatiVv¥.

Under this new provision, if one milliont@ens from a significant number of
Member States sign an initiative, they can OinviteO the Commission to submit a
proposal for a legal act. European citizens, thus, get the same rights as the
existing law already confers to the Europeari&aent and th&ouncil, though

they may not only invite, but even OrequestO the Commission to submit an
appropriate proposal on a specific is§lUe.

2. Transparency of the Union and Democratic Legitimacy

The new Treaty provisions not only strengthen the political stdt&simpean
citizens, its mechasms also allow more efficient political contrélthough it

is arguable whether a democratic deficit in the Union can truly be detétted
the Treaty of Lsbon nevertheless amends and reorganizes the existing EU and
EC Treaies in order toricrease transparency and enhance democratic legitimacy
by several measures.

a. Reorganization of the Treaties

Though the Treaty of Lisbon does not abolish the separation between tredEU
EC Treates it changes the mare of the distindon. The EUTreaty wil no
longer be a basis for the three pillatructure of the Unidk which is
abolished®N but rather will containa Oconstitutional umbrellaO for the primary
law of the EU The new EUTreaty will be therepository ofthe common values,
general objectivesand principles of the Union asunifiedpolitical unit; it will
contain general provisions on fundamental righlte institutional framework,
and enhanced cooperationas well as the final provisions on membership,
amendmentsandthe TreatyOsntry into force. Except for the Common Foreign

% Article 11 (4)TEU-L.
57 Articles 192 (2), 20&C Treaty; Articles 225, 24TFEU

%8 See the convincing argument against the @mainstreamO in academic writing: Moravcslioinpte603 et seq.
Despite of the improvemenStephen Sieberson, however, still detects a democratic deficit and claims a right to initiate
legislation of the European Parliament, more accountability andrgss of the institutions, strict majority voting and a
popular election of the Commission: THeeaty of Lisbon and its impact on the European UnionOs Democratic Deficit,
14 The Columbia Jounal of European Law (2008), p. 445, at 464 et seq. Roman Herzog and LYder Gerliea thetic
overriding power of the ational executive in the EU law makingrocess through the Council, Revise the European
Constitution to Protect National Parliamentary Deraoy, 3 European Constitutional Law Review, p. 209, at 213.

% See however the critical remarks of Andrea Ott, ADepillésis@t The Entrance of Intergaweentlism through the
Backdoor?, 15 MJ (2008) 35 et seq., talking about a diffusion of pillars and an illusion of unity; intergovernmental
elements spread over the entire Treaties.
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and Security Policy®® the more detailed provisions on specific rights in the
Union, European congeencies and policies, institutionand financial matters
will be included in the amenddgC Treaty,the name of which will b®©Treaty
on the Functioning of the European UnionO (TFED).

This new arrangement largely follows the approach of the Constitutional Treaty
in that mostof the substance of Pa®ne andFour of the Constitutional Treaty

will be integrated in the ETreaty so amende while the technical provisions

of PartThree of the Constitutional Treatyill be integrated into the TFE(S?

which can now be understood as the more technical part of the primary law.
Though the systematic distinaticdbetween the more general clauses and the
technical details will facilitate understanding the structure of the Union, there is
no hierarchy between the two future treatias thefirst provisions of both
Treaties make quite cledf*

Some hierarchation may be deduced, however, from the final provisions of
Article 48 (6) and (7) of the new EUTreaty’®® These provide simplified
procedures foramendingPart 1l of the TFEU on European policies except
where the competences conferred to the Union by the Tseatmrild be
increased. In addition, the European Council may unanimously adopt
authorizing the Council to act by a qualified majority where, under the TFEU,
unanimity is still required, and to apply the regular legislative procedure where,
so far, the TFEUWrequires the application of a special legislative procedure.
Interestingly, the simplified switch to majority voting in the Council wi$o
apply to Title V of the EUTreaty outlining the Common Foreign and Security

%0 The provisions which actually form pillar Il of the EU (Articles-28 TEU) have not been moved to the Treaty on the
Functioning of the EU. With the amendments provided for in the Constitutional Treaty they are remain iATiteaty U

also after Lisbon (Articles 246 TEU-L). For an analysis of the amendments see Christirdeléias, External Action

under the Lisbon Treaty, in: Ingolf Pernice/Evgeni Tanchev (eds.), Ceci nOest pas une CoBsGonistitutionalism
without a Constitution?, 2009, p. 172; Daniel Thym, Au8enverfassungsrecht nach dem Vertrag von Lissaborf, in: Ingol
Pernice (ed.), Der Vertrag von Lissabon: Reform der EU ohne Verfassung?, 2008, p. 173.

11 On the lack of coherence in the repartition in TEU and TFEU, e.g. because the CFSP is still in the TEU: CZcile
Rapport, Interrogations sur la RZorganisation du DRsimaire de IOUnion EuropZenne, Revue du MarchZ commun et
de IOUnion europZenne, No. 518 (2008), p. 292, at 293.

%2 Titles FIV and Title VI TEU-L, while the definition of the categories of competences are now included in Part One,
Title | (Articles 26) TFEU.

163 part One, Title 11, and Part Two to Seven TFEU.

%% See, e.g.Article 1 (1) TEUL: OThe Union shall be founded on the present Treaty and on the Treaty on the
Functioning of the European Union (hereinafter referred to as "the Treaties"). ThoseettiesTshall have the same
legal value. The Union shall replace and succeed the European CommunityO

1% CZcile Rapoport, Interrogations sur la RZorganisation du Droit Primaire de IOUnion Eurcpifeatelking about
Ohierarchisation politiqupO



Policy, except for decisions with nidiry implications and those in the area of
defencéd %

Nevertheless, the reform not only facilitatee oversight and understanding of
European primary la}f’ but it can also be seen as recognizing its constitutional
character implicitly, contrary to whatasg explicitly denied by the Brussels
mandate.

b. Public Sessions of the Legislative Council

The provisions for public sessions of the Council when it is acting in its
legislative capacityill be animportant step towardgU transparency®® and

will have the effect of facilitating andniancing democratic control of European
policies The European Council had already concluded that opening these
sessions to the publwas necessary anbleganputting this into practiceven
before theTreatyOsntry into force!®® To include the provision for public
control in the Treaty, however, gives it the necessary constitutional authority.
Public acces$o legislative deliberations is a basic condition tfer democratic
accountability of the governments acting in the @nlu Indeed, onlywhen
national pdiamentarians and the public can observe how ministers argue and
come to decisionsandemocratic control be exercised more effectiv&lyough

this provision for publicity only affects European institutions, it is diossated

to the requirement of ElU Article 10(2) that national governments acting as
European legislators in the Council make constitutional arrangements for
accountability to their home constituenctéy

c. The European ParliamentOs New Powers

More transparencyin the UnionOsegislative activities and, consequently, more
democratic legitimacgyalso follows from the various provisions enhancing the
powers of the European Parliament. Article(1)4EU-L highlights that the

%6 Article 48 (7) (1)TEU-L.
7 See also Sieberson (ndt&8), p. 448 et seq.; Dougan, Treaty of Lisbon (r&¥e p. 690.
%8 Article 16 (8) TEUL.

9 See para. 35 of the Presidency Conclusions of the Eurdpeancil of 15/16 June 2006: &Providingizéns with
firsthand insight into EU activities is a prequisite for increasing their trust and confidence in the European Union. The
European Council therefore agrees to further open up the work of the Candcihdopts an overall policy on
transp@rency (Annex I). In particular, all Council deliberations under thel@gision procedure shall now be public. It
requests the Council to take the measures necessary to ensure implementation of the new policgvivd tteir
implemengtion in six months with a view to assessing their impact on the effectiveness of the Council's workO.

0 Sieberson (noté58), p. 445, rightly criticizes, however, that nimgislative acts are not coverbg this mechanism
(ibid., p. 458) and that the accountability of the Commission and the Council to the European Parliament should be
improved by mechanisms of instiional control (ibid. p. 452 et seq).
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legislative and budgetary funetis in the Union shall be exercised OjointlyO by
the Parliament with the Council. This is the rule for the Oordinary legislative
procedureO as defined in Articles @8%nd 294 TFEU, which will apply to an
increased number of policiéa futureN for example the agricultural policy,
common commercial poligyand in many parts of the Are&lereedom, Security
and JusticeEventuallythis procedure will applyn most of the areas where the
EU is given legislative powerg:

The European Parliament will also gren the right to OelectO as President of
the Commission the candidate proposed by the European Council. In choosing
the candidatethe Council has to take into account theropean Parliamentary
elections and to hold Othe appropriate consultaf®h3he morethat political

paties can come tanagreement at the European level on their political agenda
and their respective tegandidate for the European elections, the more the
citizensO wiN as expressed by their electoral viitevill impact the policies
proposed by the Commission. This may increase the political influence of the
European Parliament as well as the interest of the citizens in European politics,
while at the same time supportingpe political function of the Eopean
Commission-"

d. New Regsonsibilities for the National Parliaments

The European Parliament, however, is not the only institution providing
democratic legitimacy and control. As already mentioned, the active role of the
national parliaments in thEUQénstitutional setting is nowexplicitly recognized

in the text of the Treatidd! This is contrary to the traditional approach of the
Ounitary staf® under which the Communitpmmunicatedwith the Member
States only through their permaneepresentativesn Brussels.The express
inclusion of national institutions and their horizontal cooperation in the
governancsstructure of the EU is an example what Anne Marie Slaughter
describes as the Odisaggregated stateO. It is a new fornarstatsengin a
world where governmental, jiglal and even parliamentary networks are
playing an increasingly important rdi€, an innovation by which the EU also

"t Problems remain in areas where the Treaty prawisi@fer to the notegislative acts in which the EP must be
consulted but has no vote, see Sieberson (b68 p. 456.

2 Article .17 (7) TEUL.

' Dougan, Treaty of Lisbon (no&¥), p. 636, who ees the risk, however, for a loss of dthe relativegeddence from
the roughandtumble of the ordinary leftight politics that still dominate public life within the Member StatesO (ibid., p.
694).

" See above lII.1.
75 Slaughter (not®2) p. 3133, 131 et seq.



deviates from the classical model of international org#inizs and underlines
its peculiar multilevel constitutional structure.

Article 12 EUL summarizes the various forms in which Onational Parliaments
contribute actively to the good functioning of the Un@®ne of the most
striking of these ighe Oearly warning systemO instituted for the protection of
subsidiarity. In terms of mulglvel constitutionalism it seems to be paitacly
remarkablethatthis Article includes the participation of national Parliaments in
the procedures for amending the Treaty andtieraccesion of new Member
States:

(d) by taking part in the revision predures of the Treaties, in accordance witticke
48 of this Treaty;

(e) by being notified of applications for accession to the Union, in accordance with
Article 49 of this TreatyO.

Even if this model of cooperation and participatisrmore aboutinformation
than interventio’® and the benefits of this procedure are questioned by
practitioners,’” the formal constitutional status of national parliaments in the
European decisiomaking processes is an important innovatidihe terms of
the provisions tavhich Article 12 refers are without parallel in inteional law
insofar as they involve the institutions of the EU in the profmsamendhg the
Treaty and enlargeg the Union.Moreover,the inclsion of representatives
both the European Parliameartdthe national pdiaments, in addition to those
of the national governments and the European Commij58i@md the early
information of the national parliamentsn any application for accession to the
Union,'® clearly demonstrate that the national pamkats are becoming a
constituent part of the multilevel European institutional sysférm addition,

78 Cf. the critics of Philipp Kiiver, The Treaty of Lisbon: The National Parliaments and the Principle of Subsidiarity, 15
MJ (2008) p. 77, at 78.

" Sven HSlscheidt, Formale Aufwerturg geringe Schubkraft: die Rolle dewtionalen Parlamente gemS§ dem
Lissabonner Vertrag, 31 integration (2008), p. 254, at 261.

8 Muriel Le BarbiefrLeBris, Le nouveau r™le des parlements nationaux: Avaduiderdtique ou sursaut Ztatiste?, in:
Revue du Marche commun et de |OUnion europZedn 521 (Sept 2008), p. 494, at 498, describes the national
parliaments as accessing the drang dOacteurs institutionnels de IOUnionO. See-A¥sgeraRapier, Europas neue
NYchtenheit, Lecture at Humboldtniversity the 21 February 2008, FCE 01/80bttp://whi-berlin.de/fce/2008.dhtml

p. 5; Brok/Selmayr (not80), p. 490, emphaze that the national parliaments are mentioned (in Article 12-TEBven
before the Eunpean Parliament is mentioned (i&tes 13 and 14 TEAW).

9 EU-L art. 48(3) provides for representatives of national governments and the European Commission to be members of
the European Convention to be established for preparing the amendments of Theabesadopted by the
Intergovernmental Conference and ratified by the Member States.

10 EU-L art. 49.

81 |bid., p. 498, referring to J. Maja, La contrainteapZenne sur la loiO, in: OLa LoiO, Pouvoirs, nj 114, 2005, p. 53, at
68, stating that the Lisbon @aty confers them a Oforme nouvelle de diplomatie panteires distincte des relations
internationales du pouvoir executiveO; see also the reference to E. de Poncins, Le tralidnde en 27 clZs, Zd.
Lignes de reperes, Paris 2008, p. 216, who reg#nids as a change from a purely international logic, in which the
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these innovationshould work toenhance thgenerallegitimacy of the Union
itself.*®?

3. Conferral, Clarification and Subsidiarity of EU Powers

One of the major constitutional problems for any multilevel system of
governance iscreating an appropriate and clear division of powers.
Notwithstanding this, mvisions on comgtencied like fundamental rights or
the institutional settin§ clearly have a costitutioral character. Here again, the
Treaty of Lisbon provides for major progress in transparencyega tertainty
by giving procedural teeth tthe principle of subsidiarity, clarifying the guaranty
for the respect dflember States@ational identies,and pelling out the system
of conferred competencies.

a. Making the Principles of Conferral and of Subsidiarity Effective

Articles 41) and %2) EU-L establish the principle of conferral. These
provisions reiteratehat Ocompetences not conferred upon theotrin the
Treaties remain with the Member Sta@an increasing number ofiegative
delimitations in the Lisbon Treaty work to clarify the division and balance of
powers between the Union and the Member St&eamples of such negative
delimitations arethe provision for the Osole responsibility of each Member
StateO over Onational securi® and the general exclusionof any
Oharmonation of Member StatesO laws or legislationsO in the areas where the
Union only has Ocompetence to carry out actions tpostpcoadinate or
supplement the actions of the Member Stéi¥sThis can also be seen in
specific provisionssuch asthe competency of the Member Stateger the
geographical demarcation of their bordé?¢he UnionOthe respecior national
competeng over employment policid8® or the guaranty that the provisions
adopted in the area of social policy Oshall not affect the right of Member States
to define the fundamental principles of their social security systems and must not
significantly affect the fiancial equilibrium thereoft¥’

executive retains the monopole of the representation of the state, to a true logégrationt in which every national
power intevenes on the European level.

82 See also SabatakaKnotel155) p. 432, at 438.
88 Article 4 (2)EU-L

18 Article 2 (5) TFEU

8 Article 77 (4)TFEU

% Article 147 (1)TFEU

87 Article 153 (4) TFEU.



On the other handior the UnionOgxclusive competenciBiswhich are now
defined and listed in Articles(2) and 3 TFEW the principle of conferral is
reversed meaningthat Member States have no power to legislate except where
expressly so empoweredespite the new clarity in some areas, howeirer,
areas of shared competencies the limits for European astilbmeed to be
clarified. This is where Article 5 TEWU, with the principles of subsidiarity and
proportionality playsa decisive role. The definition of subsidiaritymsintained

from the existing EQreaty, but an important procedural device has been added
with the Oearly warning sgmd®®

Bringing this system into effecrticle 5(3) EU-L will contain a newparagrap
reading as follows:
The institutions of the Union shall apply the principle of subsidiarity as laid down in the
Protocol on the application of the principles of subsidiarity and proportionaktiorl

Parliaments ensure compliance with the princiglsubsidiarity in accordance with the
procedure set out in that Protocol.

Protocol Number 2 sets up a procedure according to which the national
parliaments may submit to the Presidents of the Council, the European
Parliamentand the Commission a reasorgginion onany draft legislative act,
stating whythey believethat the draft does not comply with the principle of
subsidiarity. Express provision is made finem to consult their Oregional
parliaments with legistive powersO* The reasoned opinianustbe taken into
account by the institions and, dpending on the number of national parliaments
raising questions the prgosal must be formally reviewed.h&uild the
Commssion nevertheledggcide to maitain the draft actit mustgive a reasoned
opinion for why it considers that its proposdbes, in fact,conform with
subsidiarity. The European Parliament and the Council havensideo all these
opinions, knowing that each national parlianfeot even a chamber therdbf
hasthe rightin the endo bringthe case to the Court of Justice if a legal act is
still considered to be incompatible with the principle of subsidiarity.

There are doubtaboutthe effectiveness of this procedure, pattidy because
national parliaments will only have eight wedkscansidertheir position and
there is no veto right® Notwithstandingthe vagueness and political character

'8 For a thorough discussion: Jedittor Louis, National Parliaments and the Principle of Sdiarity B Legal Options
and Practical Limits, in: Ingol Pernice/Evgeni Tanchev (eds.), Ceci nOest pas une CorBtiatimtitutionalisation
without a Constitution?, 2008, p. 1:384. For a comparison with the US: George Bermann, National Parlianmehts a
Subsidiarity: An OutsiderOs View, ibid., p. 158

8 Article 6 (1) of Protocol no. 2 to the Treaty of Lishon..

0 See Dougan, Treaty of Lisbon (n@&®), p. 658 et seq. For further comments and discussion see: Gavin Baargtt
A New Improved Formula? The Treaty of Lisbon and National Parliaments, in: Natiafiahfeets and the European
Union: The Constutional Challenge for the Oireachtas and Other Member State Legislatures. Clarus Press: Dublin,
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of the criteria of subsidiarity, this procedural solutie@verthelessnay develop
into a powerful instrument for protecting the competencies of thena
legislatos, because it gives &oice on thé\ potentially excessivé use of
European competencies to thoseitnsbns who are the first to lose power.

While it is truethat underthe European system it tee responsibilityof the
national governmats sitting in the Councilto make sure thatnatianal
sovereignty and discretion are not exceedingly restricted by European measures,
they mayneverthelessend to (aBuse the OEuropean pathO fahmng through
legislation that isinpopular at honté! andso agree on measures in violation of
the principle of subsidiarity. Where thwational parliament8l and even more
importantly the political minority in the national gmments®N have the right

to intervene in cases of doubt, it will be more probable thatptinciple of
subsidiarity is taken seriously? What is more impaant in the present context,
however, is that the use of these neational powers will trigger a political
debate about legislative activities at the European level. It may also get the
paliamentarians as well as the public in the Member States more actively
involved in Europeanpolitics and rise awareness of the opportunities the EU
offers for using its institutions for proactive politics outside the normal reach of
national legisdtion.

b. Protection of National Identity

In addition toadding provisions clarifying the division of powers between the
Union and the Member Statei$ was also of great importancéhat the Treaty
give specific and precise expression to theonOsespectfor national identity.
To that end, the amended EU Treaty redts:

OThe Union shall respect the equality of Member States before the Treaties as well as
their national identities, inherent in their fundamental structures, political and
constiutional, inclusiveof regional and local setjovernment. It shall respect their
essential State functions, including ensuring the territorial integrity of the State,

2008. See also Bermar(note188), p. 160, noting, however, that the earlier discussions on green papers, white papers
and other policy documents of the Commission during thel®gsdativeO period may be the solution.

1 such strategies are ceized by Hezog/ Gerken (not&é58) p. 209, at 211, as aSpiel Yber die BandeO.

2 This is the case in Germany, at least, for the right to bring the case to the ECJ (future Art. 23 para. 1la German
Grurdgesetz, cf. Gesetz zur €nderg des Grundgesetzes #Fs. 16/8488 v. 11.3.2008, approved on 24.4.2008)

9% For this reason my proposal had been to create a &Parliamentary Subsidiarititt€eO consisting of representatives
of the national parliaments, as a new body having the rightetrt the political institutions in cases of violation of the
principle of subsidiarity, see: Ingolf Pernice, Rethinking the Methods of Dividing and Controlling theet@mcies of
the European Union. Introductory Report, in: Mads Andenas / John Ustej, (Ehe Treaty of Nice and Beyond.
Enlargement and Constitutional Reform, Oxford and Portland (Hart) 2003, pl4B®lavailable as WHPaper 6/01,
http://www.whi-berlin.de/perniceompetacies.htmp. 17.

9% Article 4(2) TEU-L.




maintaining law and order and safeguarding national security. In particular, national
security remains theoe respasibility of each Member State.O

The major innovation here is the provision for the respect for the internal
structure of each Member Statecluding the regional and local levels of self
government. It signals that the Uniomis longerandestindN blind as regards

the existence and interests of the -stdde components of some Member
State$™N and underlineshe factthat the regions are indeed considex@tie a

part of the European multilevel constructiom that vein, hey are now
respected’® their parliaments may be consulted when questions of subsidiarity
arise!®” and they are represented by the Cotteaiof the RegionS® which

now will alsobe given the right to bring cases of violation of the principle of
subsidiarity to theECJ" The Treay of Lisbonthus sets up andniproves the
conditions for meaningful representation of the interests of #spective
authorities at the European level through the Committee of the Rélficnsl
makes more explicit the multilevel structure of the Europsgstem of
government.

c. Distribution and Delimitation of Competencies

It has never really been cleatho in the EU is responsible for what. The new
systematic definition of the categories B competencies intoduced by the
Treaty of LisboiN exclusive, shred, coordination and suppof and an
exhaustive listing of the areas of action in each catéjoecan thereforebe
regarded as a major step towards transparandylegal certainty. Article(8)

TFEU points out that the precise scope of, and arrangeifoenexercising the
UnionOs competencies are determined by the provisions of the Treaties relating
to each area. Accordingly, for OcommunitarizingO the Area of Freedom, Security
and Justice the Treaty of Lisbon defines the powers involved not only
exhaustely but also much more precisely and restrictiV8fyCompared to

% This blindness has been referred to and criticized by Hans Peter Ipsen, Die europSische Integration in der deutschen
Staatsrechtslehre, in JYrgen F. Baur/P@teistian MYllerGraff/Manfed Zuleeg (eds.), Europeht® Energierech®
Wirtschaftsrecht. Festschrift fYr Bodo B$rner (1992) p. 163, at 176; cf. Ingolf Pernice, EuropSische Union: Gefahr oder
Chance fYr den Fsderalismus in Deutschland, ...sterreich und der Schweiz?, in: (1993) Deutschesigstats, p.

909 et seq.

6 Article 4(2) TEU-L.

7 Article 6 (1) Subsidiarity Protocol.

1% Articles 30907 TFEU.

% Article 8 (2)Subsidiarity Protocol.

20 Article 305 TEUL (as carried over from Article 268U Treaty).
01 Article 206 TFEU.

22 Eor details see Ladenburgerote 113), p. 34 et seq. explaining that this was aprobably the most important
precondtionO for an agreement at the Convention to &commizeithe Third PillarO.
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Articles 73 and 74 of the Germ&rundgesetavhere exclusive and concurrent
legislative competencies of the federal legislator in Germany are defined in a
relatively general way, the atttibons of powers to the Union are much more
detailed, concreteand limited.

There isa strong debate, howeveaboutwhether or not the unchanged Article
95 of the EC Treaty"N regarding harmonition ofMember State legislatidh
and, in particular, the ameled erms of the OflexibilityGlause in Article 352
TFEU put into question the entire system of conferred powasause of the
vagueness of their terms. While paragraphs 2 to 4 of the new Article 352 TFEU
provide for strict subsidiarity control and exd&s acting on this basis in the area
of common foreign and security policies, Article 352 (1) TFEU conferring the
competency to the Union reads:
If action by the Union should prove necessary, within the framework of the policies
defined in the Treatiesptattain one of the objectives set out in the Treaties, and the
Treaties have not provided the necessary powers, the Council, acting unanimously on a

proposal from the Commission and after obtaining the consent of the European
Parliament, shaladopt the ppropriate measures.

Some assume that this clause gives an unlimited OcompetenpetenceO to
the Union?** while others see no widening of the powers in this provision
compared to the terms of the existing Article 308 EC, which are interpreted quite
restictively by the EJG*® My contention is thafrticle 352 TFEUOBmitation

to the Oframwork of the policies defined in the TreatiesO is more restrictive than
the refeence tojust the Oframework of the Common Mark#i@t the existing
Article 308 of the EC Treatyrefers to. More important are the new procedural
safeguards requiring the resent of the European Parliament and the alert of the
national Parliamenf€® as vell as the exclusion of harmoaiion in the policy
fields where specific provisions tiie Treaty do not allow harmorazion, and

293 This will be Article 114TFEU.

24 This alleged power to defirend extend its own competence is one of the major issues in the case against the Treaty
of Lisbon pending before the German Federal Constitutional Court. (see abov@g)neteh regard to the Oflexibility

clauseO in Article 352 TFEU see also the judgment of the Czech Constitutional Cow®8|npieas. 145 et seq., 149:

O'he ability to adopt such measures is limited to the objectives defined in Article 3Toktitg on EU (previously Art.

2), which thus also provides a sufficient guide for determining the limits of conferred competences that Union bodies
may not exceed. The third and fourth paragraphs of Article 352 expressly narrow the field in which iapaliae In

addition, as the government of the Czech Republic correctly states in its brief, Declarations no. 41 and 42 on this article
(attached to the Final Act of the Intergovernmental Conference which adopted the Treaty of Lisbon) further narrow the
possibility for using Article 352 of the Treaty on the Functioning of the EU as a means for covert expansion of the
competences of Union bodies.O

25| ast: Case 402/0BKadi, para. 203, not yet reported, see also Opinion R840 (1994) ECR 5267, para. 60.
26 Article 352 (1), (2)TFEU



the inapplicability of the flexibility clause to objectives pertaining to the foreign
and security poligs®’

On that basisthe new flexibility clausealso enhances legal certainty in the
divided power system of ¢h EU. The question is a central issue in the
constittional proceedings against the Treaty of Lisbon before the Federal
Constitutional Court of Germarfy°® No doubt, a restrictive interpretation will
have to be given with regard to the principle of confemtach otherwise would

be meaningless.

4. Efficiency of Decision-Making Procedures

The design of the decisiemaking procedurd$in particular, the balance of
statsO and citizen® representatidd and the questionof when the Council
decides by qualified mayity or takes unanimous decisions, aso of great
relevancefor the constitutional balance of powers between the EU and its
Member States. One of the most difficult chapters in the Treaty of Lisbon
therefore was the decisianaking procedurein the Cougil. While everybody
agreed on the need for the most general application of the ordinary legislative
procedure, with the Council deciding by qualified majority, Member States had
quite divergent ideas about whemanimity neededo be maintained and where
decisions by qualified majority were possible. A great number of aveas
eventually transferred from unanimity to qualified majorityf with the Oalarm

bell systemO andnportant optouts for the UK in the areas of criminal justice
and police coopeti®n 2%° This alone is an importaadvancemenin efficiency

for a Union of 27 Member States.

Anotherissue presented even more problewisat are the criteria fa qualfied
majority? The Nice systerwasthought to bampracticable and also unfair by
mostof the Member States, while the German propfmsah double majoriti

under which a qualified majority is reached if at least 15 members of the Council
having 55% of the votes andpresenting at least 65% of the population of the
Union agreé'’N was strongl opposed by Poland and Spain, the countries who
had the geatest advantage under the Ngystem. Fally, an agreement was
reached under which the double majorstystem will be introducedbut not

207 Article 352 (3), (4)TFEU

28 German Federal Constitutional Court (BVerfG), Cases 2 BVE 2/08 and 2 BvR 1@iGMA8weiler, peding. For the
application seehttp://www.petergauweiler.de/pdf/KlagéissabonVertrag.pdf

299 | adenburg (notdé13), p. 32 et seq. calls it the demergency brakeO, considering it nevertheless dalso as an acceleratorO,
since it allows and@d hocoptoutO of Member States experiencing persistent problems with an initiative.

210 Article 16 (4)TEU-L.
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before November1, 2014?** A protocol regarding these guisions states that
until May 31,2017 any Member State can ask that the old mdikagplied in
a particular cas&” Such constitutional dynamiese familiarin the EU system
as shown by theriginal provisions on the timérame for the abolition of
cugoms among the Member Statasd the Opassarellel@uses like Article 42
of the existing EU Treatyr the future Article 4&) EU-L.*"® Though the
transition period is extremely long for the double m&josystem to coménto
effect this system is more decrati¢** and, above allsimpler and more
transparenthan thepresentvoting system at the Council.

The intens struggleover these changes tbe present voting system, under
which the probabilityof the Counciladoptingan act would be lowethan
ever?® seems to be somewhat unnecessary since decisions of the Council are
regularly made by consensus and without volffigt does, nevertheless, show
how sensitive the amount of influence in the Cound gerticularly for new

Member $ates having gained svereignty not long ago.

5. Legal Capacity and Foreign Representation of the Union

The issue of national sovereignty was also relevant for the quesfitre legal
personality of the European Uniand its externalepresersdtion.

a. The EUQOs Legal Cajity and Unity

Although the EC was given legal personality from the odt3eéhe EU has not
been expressly given a legal personality under international law. This decision
was likely made with a view to preserving the undisputable sovereignty of the
MemberStates The result is that with the distinction between the supranational
and the intergovernmental pillarthe Union appeared somewhat awkvitrd

21 For details see e.g. Stefan van den Bogaert, Qualified Majority Voting in the Council: First Reflections on the New
Rules, 15 MJ (2008), p. 97.

22 Article 3(2) of the Protocol No 36 on Transitional Provisions. Find a detailed description of the QMV in Dougan,
Treaty of Lisbon (not&7), p. 630 et seq.; Terhechte (n@® at p. 166 et seq.

23 These pruisions contained transitional periods for the step by step completion of the internal market or allow to step
forward with integration according to special conditions laid down in the respective provisions.

24 MYller-Graff (note24) at p. 131, critizes nevertheless that this is not sufficient.

25 See Dorothee Heisenberg, Informal Decisidaking in the Council: The Secret of the EUOs Success?, in: Sophie
Meunier/Kathleen R. McNamara (eds.), Making History. European Integeatidinstitutional Change at Fifty, 2007, p.

67, at 69 (quoting F. Giavazzi/R.Baldwin/E.Berglof/M.Wildgren, Nice Try: Should the Treaty of Nice Beedt
Ondon (EERP), 2001).

218 See the table showing an average of 83.17% of legislation adopted by cenderisg the period from 1994 to 2005,
ibid., p. 82.

27 Article 281EC Treaty.



particularly because its legal nature was left open. Noneth&lepgacticethe

EU has acteas if it had lgal capacity;jt was recognized by its partners as an
international player and has even concluded a great number of international
agreements under Article 28 the EU Treaty®'® Notwithstanding the EUOs
former activities,the mere fact that legal personalivill now formally be
recognized under Article 47 EU simplifies its status ants an important step
towards legal certainty.

b. Uniting Shared Competencies: The High Representative for CFSP

The recognition of its legal personality alsaderscoreghe character of the
Union as a multilevel actor with competencies shared among itself and its
Member States. Without regard to the questibwhether a specific action is a
matter of Europeamr nationalcompetency or both,for matters of common
interest itwill, after Lisbon, always be the Union who is actffigThe question

of competency will only be relevant for the choice of the internal procedures and
of the person representing the Uniowithin the areas of Community
competencythis is always the Euragan Commissionwhile negotiations and
representatiorior the other areawill be undertakerby the presidency of the
Council 2

The new position of OHigh Representative of the Union for Fordigir\and
Security Policy@vill, in some respestrepresat the unity of the two domains.
This person willadditionallyplay the double role of being the Vi€resident of

the Commission responsible for foreign affaffsin the function of what the
Constitutional Treaty called the EU Oforeign minj€idre or shwill also chair

the Foreign Affairs Counci? make proposals for the shaping of the foreign and
security policy’ and be responsilifietogether with the Member Stalésor
putting these policies into effe?f This Odouble hatO and Odouble roleO in some
way mirrors the unity of the supranational (Commission) and intergoveramnent

218 See Daniel Thym, Die vilkerrechtlichen VertrSge der EuropSischen Union, Zeitschrift fYr auslSnifisctiebes
Recht und VSlkerrecht 66 (2006), p. 863 et seq.

29 See Articks 24, 26, 28, 31 TEU.
220 Articles 15 (5), 17 (1), 22 (2), Article 218 (3) TFEU.

21 See in particular Article 18 para. 4 THU &The High Representative shall be one of the ¥esidents of the
Commission. He shall ensure the consistency of the Unioxtsrreal action. He shall be responsible within the
Commission for responsibilitiemdumbent on it in external relations and for coordinating other aspects of the Union's
external action. In exeising these responsibilities within the Commission, and @orlghese responsibilities, the High
Representative shall be bound by Commissiongahaes to the extent that this is consistent with paragraphs 2 and 3.0
222 Article 18(2) TEU-L

228 Article 26(3) TEUL.

2% Article 27(1) TEUL.
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(Council) logic of the Unionjt combines in one person the European and the
Member StatesO lines of interest. The responsibility of ensuring the Oconsistency
of the Union's externaction®” precisely describes what tieeaty of Lisbon

is aiming at: he Union shall be perceived as one unit, speak with one pandh
implement consisterpolicies in external matters.

These provisions, however, do not imply that the competence fanalknd
security policies will be passed their entiretyfrom the Member States to the
Union. As can be seen from Article 3U-L, the Member States will continue

to act in international organizations and conferences, though theyeansto
coadinatetheir actiors, in orderto defend the common posiie of the EU and

to inform eachother of their actions Article 241) EU-L expresslystates that
Othe adoption of legislative acts shall be excli@®ithough rticular tensions
may exist with the natihal security and defense policiesete is provisiorfor
ensuring cosistency, and the amended EU Treaty provides @ihe Union's
competence in matters of common foreign and security policy shall cover all
areas of foreign policy and all questions tieg to the Union's security,
including the progressive framing of a common defence policy that might lead to
a common dfence.&°

This seems to be contrary to Articl@%EU-L, under which Onational securityO
is said to remain Othe sole responsibilityeath Member Sta® As this
provision does not seem to be limited to internal matters of police and home
affairs, the contradictioncan only be reconciled if national securitys
distinguished from the security of the Unibdefined in Article 212) EU-L as
one of the objectives of the Common Foreign and Secholigy of the EU??’
Yet, the distinctionlooks rather artificial. For example Article 42(2) EU-L
envisages the possibilitpf a future inclusion of defeaspolicies in the
framework of coordinated Ioeven common actiQrsaying
The common security and defence policy shall include the progressive framing of a
common Union defence policy. This will lead to a common defence, when the European
Council, acting unanimously, so decides. It shall in tha¢ casommend to the Member

States the adoption of such a decision in accordance with their respamtistitutional
requirements.

Clearly, this further step would allow more coherent policies of the EU in
extanal matters including security ahet Europearevel. However,national

25 Article 18(4) TEUL.
228 Article 24(1) TEU-L.

227 The provision reads: OThe Union shall define and pursue common policies and actions, and shall work for a high
degree of cooperation in all fields of international relations, in order to: (a) safeguard its values, fundamental interests,
security, independence and integrityEO



securityN remaining the responsibility ¢fie Member Statd$ would necessarily

be an gpect, and becomeart of successful common security and defence
policies. Autonomous, but coordinatezkternal policies of the Meper States
coud produce synergies and benefits resulting from Othe strength inherent in
united actior3?® and thecommonuse oftraditional special relationshat each
Member State may haweith other nonEU countries. Coimon foreign and
security policies in this senseay eventually represent the external dimension of
the composedr multilevel European castitutional setting?®

c. The President of the European Council

With a view to ensuring better and more continuous representation towards third
states as well as twards the citizens of the Unigi’ the new position of
President of the European Council is a signifiaawance The President will be
elected bya qualified majority of the European Council for a period of 2 !
years, renewable oné&. In this capacity, & or she will ensure the external
representation of the Union on issuesaaning its common foreign and
security policy, and so provide for the necessary continuity. Yet, for foreign
issues under Union competencas opposed to shared competents
representation at this highest level remains the responsibility of the President of
the Commission. The unity achieved at the ministerial level, thus, is not realized
at the level of Heads of State and Government.

The Treaty of Lisbon, however, does not egelumerging the functions of the
President of the European Council and the President of the Comni&sion
Article 15 EUL only states that the OPresident of the European Council shall not

28 Joseph H.H. Weiler, The External Relations of Nimitary Actors, in: id., The Constitution of Europe, 1999, p. 130
(185).

?% gExterne Dimension des EuropSischen VerfassungsverbundsO, see Daniel Thym, AuswSrtige:Gewh von
Bogdandy (ed.), EuropSisches Verfassungsrecht, 2nd ed. (2009), Chapter V, forthcoming.

20 Cf. Sieberson (notd58), p. 454, emphames the significance of the European Council president and the High
Repesentatve as Orecognisable public figures who might offer EU citizens a greater sense of shtitgd.iGee also

Ingolf Pernice, Democratic Leadership in Europe: The European Council and the President of the Union, in: JosZ Mar'a
Bengito PerZz (ed.), El Gobieo de Europa. D’seno institucional de la Uni—n Europea. ThenBGeverof Europe,
Institutional design for the European Union (2003), p-887 Reprint in: JosZ Mar'a Beneyto/Ingolf Pernice (eds.), The
Government of Europ® Institutional Design for the Bwpean Union, ECLMNSeries vol. 3, BadeBaden (Nomos),

2004, p. 3153, available as WHpaper 1/03http:/Mww.whi-berlin.de/pernicéeadership.htmp. 15, at 18 et seq.

2! Article 15(5) TEUL.

22 gee Giuliano Amato, Preface, in: Stefan Griller/Jacques Ziller (eds.), The Lisbon Treaty. EU Constitutionalism
without a Constutional Treaty?, 2008, p. V, at IX, pointing at the fact that from the proposal at the Convention, of
joining the offices ofthe CommissionOs President and the President of the European Council, Osomething of it has
remained: while the two positions were initially defined as incompatible with each other, accorting to the final text an to
the Lisbon Treaty, the President of theu@icil Oshall not hold a national officed. No other incompatibilities are set forthO.
For the advantages see already: Ingolf Pernice, Leadership2@®ie. 47 et seq. Crit.: Dougan, Treaty ofthdon (note

37), p. 628.
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hold a national offic® Though it is not what most obEtMember Stats had in
mind, a doublehattedPresident would have many advantages. It would indeed
better represent the unity of the Unionits citizensandthird countries. It would

also allow for more direct democratic control of that person by the European
Parliament®** Giving the highest representative of the Union a personal face and
political responsibilitN aswould be the case for a doubiiatted President of

the European Council and the Commisslahuswould be another step towards

a more effective, cohererand democratic system of multilevel governance.

6. Rule of Law and Voluntary Membership

Last but not least, is the respect for rule the law, which the Treaty of Lisbon not
only mentions but also enhances in various aspects. It is, as the ECJ has again
corfirmed recently?** a fundanental constitutional principlé¢all the more since

the Unionwas created by law, acts only through law, is bound to thedad/

relies upon the voluntary respect of the law by all Member States. This rule is as
essential for the hion and its functioning as it is for Member States and for its
citizens, who entrust powers to the European institutions and mutually rely on
the respect of the common rules of law.

In this Union based upon the rule of law instead of the rule of,naan on
conviction instead of physical coercion through central authorities, four
constitutional changes envisaged by the Treaty of Lis@enof particular
importance regardg multilevel constitutionalism. These are h@visions on

the protetion of fundamental rights, the extension of the judicial protection of
the individual against regulatory acts, a clarification of the principle of primacy
of European lawand the right of Member States to withdraw from the Union.

a. New Provisions for the Protectiarf Fundamental Rights

The established jurisprudence of the ECJ since 1969 clearly confirms that the
fundamental rights of the individual are protected as part of the general
principles of law to be respected by all the institutittign order to strengthen

2% For a model of organizing a more democratic function of the President of the European Council see Pernice,
Democratic Leadership (not230).

24 ECJ Case @02/05DKadi.

2% ECJ Case 29/60 Stauder (269) ECR 419, para. 7; for the subsequent jurisprudence see: Cas® Irit&teetionale
Handelsgesellschaft (1974) ECR 491, para. 13; Case $BtH&uer (1979) ECR 3727, paras.-18.; Case 5/8®
Wachauf (1989) ECR 2609, paras. 19,22; Cas#6@89D ERT (1991) ECR 42925, paras. 434; Case €50/00D
Carpenter (2002) ECR-6279, paras. 385; Case €112/00D Schmidberger (2003) ECR5659, paras. 694; Case €
36/02D Omega (2004) ECR9609, paras. 321; Case €38/05b Viking Line (2007) ECR410779,paras. 4246, 77.
Cf. Piet Eeckhout, The EU Charter of Fundamental Rights and the Federal Question, (2002) CMLRev. 945 et seq.;



this guaranty and to make it part of the positive law, the Heads of State and
Govenment solemnly proclaimed the Charter of Fundamental Rights at the
summit of Nice in December 2000. The Charteas drafted by the first
Conditutional Convention of the EN which wasestablished by the European
Council of Cologne in June 1988 and chaired by the former President of
Germany, Roman Herzodts objectivesare as the Preamble of the Charter
statesQo strengthen the protection of fundamental rights in the tchanges

in society, scial progress and scientific and technological developments by
making those rights more visible in a Chart&f.O

Article 6(1) EU-L now refers to this Charter as a legally binding instrument
which will have the same legal statusthe Treaty itself. The new EUreaty

also contains a reference to the European Convention of Human Rights to which
the Union shall accedé’ and maintains the reference of Articl)pof the EU

Treaty to Ofundamental rights .as.they result from theonsitutional traditions
common to the Member Stai®slt specifies that they Oshall constitute general
principles of the Union's la® With these new Othree pill&ste Charter,
European Convention, and Member State constituliawing asthe basis for

the protection of fundamental rights in the Unitre Treaty of Lisbon makes
entirely clear that the powers of the Unidre they exercised by the European
institutions or implemented by the Member StatesO authostiedimited to

what is compatiblavith the fundamental rights of the indivial 2% It confirms

and strengthens, as stated ab@ehe basic role of the imddual and, in
particular, the status of the citizens of the Union as the genuine subjects of the
European multilevel constitutionaletsing. With its reference tonational
constitutional traditions as a basis for European fundamental ripbtdreaty
maintains not only the necessary dynamics of rights proteétidnt also the

Francis Jacobs, Human Rights in the EU: The role of the Courtsiéelu26 ELRev. (2001) 331 et seq.; Dirk Ehlers,
European BEndamental Rights and Freedoms (2007), p. 371 et seq.

2% presidency Conclusions of the European Council of 6 and 7th June 1999 Adoimtd 45: &The Eopean Council

takes the view that, at the present stage of development of the European Union, éheefisadrights applicable at

Union level should be consolidated in a Charter and thereby made more evident. 45. To this end it has adopted the
Decision appended as Annex IV. The incoming Presidency is asked to establish thermofat the imptmentation of

this Decision by the time of the extraordinary meeting of the European Council in Tampere on 15 and 16 October 1999.0
See also ibid. Annex IV. The term &bodyO is used here for what in fact developed to be the first Constitutional
Conventon.

% Final version slightly amended by the 2007 ICG and signed by the Presidents of the Parliament, the Council and the
Commission the 12 Deoer 2007, Official Journal 2007 No C  303/1, http://eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2007:303:0001:0016:EN:PDF

23 Article 6 (3) TEU-L.
2% More details: Pernice, Treaty of Lisbon (na#8), p. 235256.
20 See above l1.1.

21 |n this ®nse Dougan, Treaty of Lisbon (n&®), p. 665: alegal basis for a flexible evolution of the UnionOs human
rights jurisprudaceO. See also Pernice, Treaty sban (notel48), p. 240.
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necessary openness at the Union level for theimamisborrowing and trade
offs between national and the European standards of rights through the judicial
dialogue between the two congtibnal levels.

Obviously, though not intentionally, the protection of European fundamental
rights at the national levefor which national courtsmust remainin close
dialogue with the EG¥? may set standards for a high level protection of
fundamental rights within the Member States in matters which are not directly
related to European actioAt the very least, this would @vent confusion as
individuals would not understand why fundamental rights which are included in
the Charter or recognized by the ECJ as general principles oivéae not
protected in other cases, even if thegre purely national. In short, the three
pillars of human rights protection under Article 6 #Unot only ensure
coherence between the two constitutional levels but alswvide for
considerable harmoragon at a high standard of praiien throughout the
Union.

b. Judicial Review of Regulatory Act

The ECTreaty establishes a system of effective judicial review of all legal acts
of the Community*® though access to justice for individsials limited to
actionsagainst a decision @hessed to that person or against a decision which,
although in thdorm of a regulation or a decision addressed to another person, is
of direct and individual amern to the forme®** Under the sealled
(PlaumannjurisprudenceO® of the ECJ this means that for European acts of
general applicationindividuals can obtain gicial protection only against
Omeasures of direct and individuat@ern to thenG*°

This was contested by the Court of First Instance idZg® QuZr£ase of 2002
regarding Reguation 1162/2001 establishing measures for the recovery of the
stock of hak2*¢ On the application of a fishing company which was not allowed
under this reglation to continue its activity, the Court of First Instance detected

a lacuna in the system of legal protection and found that access to justice under
Article 23(04) of the EC Treatyshould be extended to cases where individual
rights are directly affected by a regulatiemen thoughthe applicant was not

222 Article 267 TFEU (as carried over from Article 2&€ Treaty).
3 Articles 22@45 EC Treaty.
24 Article 230(4)EC Treaty.

25 ECJ Case Case 25/@2Plaumann v Commission (1963) ECR 95, 107; see also: Gd<¥/G0 P Cmmission v
Netherlands Antilles (2003) ECR3484,para. 65.

26 CF| Case T 177/0DJZgo QuZrid Commission (2002) ECR-R365.



individualized in the reglation as required by the establisie@J casdaw. In

line with the convincing @uments develagd by Advocate Generdtrancis
Jacobsn another cas&, the Court of First Instan8kby giving the criterion of
individual concern a larger meanfidield the application admissibfé®
However, This judment was amulled by the ECJ which held that this
extensve interpretation wasontra kegem?®* In the parallelUni—n de Peque—os
Agricultores the Court had already explained that if there is a lacuna it was for
the Menber States to fillwithin the framework of the ongoing reform of the
Treaties™®

This reform isincluded in the Treaty of Lisbon, under whikticle 23q4)N

which will becomeAtrticle 2634) TFEWN will be completed by a phrase giving

the Court jurisdiction for applications of individuals Oagainst a regulatory act
which is of direct concern to them andoes not entail implementing
meaures(>' Moreover, asadvised by the Court irlUni—n de Peque—os
Agricultores Article 19(1)(2) ofthe new EUTreaty will underscore the fatiiat

the Member States Oshall provide remedies sufficient to ensure effective lega
protection in the fields covered by Union |43

Hence, the Treaty of Lisbon not only strengthéme protection of individual
rights in the EU but also underlines the tesponsibility of the Member States
and their courts as part of the multilevedigial system of the Union. It confirms
what the German Federal Constitutional Court hadadly underlined in its
famousSolange lljudgement: liat because of the specific character of the ECOs
judicial system consisting of the national courts and #€J as integral paris

the latter is to be regarded a@esetzliber Richter (the competent judge
determined by law) within the meaning of Article (D1 of the German

47 Opinion of Advocate Generdhcobsin Case €0/00 PD Uni—n de Peque—os Amiltores v Council (2002) ECR |
6677, paras. 5303.

#8CF| Case T177/01DJZgo QuZrd Commission (2002) ECR-R365
29ECJ Case @63/02P DJZgo QuZrhara. 29B9.

%0 Case G50/00 PP Uni—n de Peque—os Agricultore€ouncil (2002) ECR-6677, para. 45: aWhile it is, admittedly,
possible to envisage a system of judicial review of the legality of Community measure®iaf ggpication different

from that established by the founding Treaty and never amended as to its principles, it is for the Member States, if
necessary, in accordance with Article 48 EU, to reform the systaendy in forceO.

%! Concerning the problems in interpragithis provision see Dougan, Treaty of Lisbon (¥ p. 677 et seq.; Usher,

Direct and indvidual concern: An effective remedy or conventional solution?, 28 ELRev. (2003), 575, at 599; Schwarze,
The legal protection of thendividual against ragations in European Union law, 10 EPL (2004), 285; Koch, Locus
standi of private applicants under the EU Constitution: preserving gaps in the protection of individualsO right to an
effective remedy, 30 ELRev. (2005), 511.

%2 ECJ CasdC-50/00 PP Uni—n de Peque—os Agricultove€ouncil (2002) ECR-6677, paras. 40 and 41, concluding:
aThus it is for the Member States to establish a systelegal remedies and procedures which ensure respect for the
right to effective judicial protection.O
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Constitution>>®* Where a national court, contrary to its obligation under Article
234 EC, arhtrarily refuses to refer a case to the Efdd a vioktion of a
fundamental right, the applicant is entitled to bring this case to the Constitutional
Court for violation of this constitutional guarantee of Oaccess to the right
judge**

c. Clarifying the Finciple of Primacy

The rule of lawin the EU also includes the principletbi primacy of European
law over all national law. It is a condition both for the functioning of the
European legal system as such, and for individualdfextevely benefit fran
the rights and freedoms granted under European law. In cases of cooflits
must give precedence to the European rule andpdigathe opposed national
provision. Themere existence of thisule demonstrates that European and
national law indeed catitute one cofrent legal system with two formally
autonomous components.

Though the express provision on primacy as contained in Article 6 of the
Consttutional Treaty has been omitted in the Treaty of Lisbon, its Declaration
No. 17 concerning primadywhich even includes reference to an Opinion of
the CouncilOs Legal Serditenakesentirely clear that the established cdaes
of the ECJ will also apply in future:

The Conference recalls that, in accordance with well settled case law of the Court of

Justi@ of the European Union, the Treaties and the law adopted by the Union on the

basis of the Treaties have primacy over the law of Member States, under the conditions

laid down by the said case law .%?.

As the respect of this principle by all the MemBeéates and national authorities
is a condition for the functioning of the European Union, no exception is
admisible. Evenwith regard tonational constitutionshat are regarded as the

23 BverfGE 73, 339 (368), in Germahttp://www.servat.unibe.ch/law/dfr/bv073339.htrfibr an English traslation
see: 3 CMLR 225, noted by Frowein (1988) 25 CMLRev 201 et seq.

%4 The German Federal Constitutional Court has reiterated this guarantee namely for alleged violations of fundamental
rights by an EU regulaton in the Order of 9 Jaguar2001, case 1 BvR 1036/99
http://www.bverfg.de/entscheidungen/rk20010109 1bvr103699,.jpanas. 17 and 18.

%5 Declaration No. 17 concerning primacyeiintinues with a refenee to the Opinion of the CouncilOs Legal Service of

22 June 2007 which reads as follows: alt results from thelaasef the Court of Justice that primacy of EC law is a
cornerstone principle of Commiiy law. According to the Court, this principle ishirent to the specific nature of the
European Community. At the time of the first judgment of this established case lata/EBtEL,15 July 1964, Case

6/64) there was no mention of primacy in the treaty. It is still the case today. The fact that tpéemfrmimacy will

not be included in the future treaty shall not in any way change the existence of the principle and the @eédéingot

the Court of Justice." This Opinion also contains a footnote quoting Case '8t6élléws (E) that the law stemming

from the treaty, an indepdent source of law, could not, because of its special and original nature, be overridden by
domestic legal provisions, however framed, without being deprived of its character as Community law and without the
legal basiof the Commuity itself being calledrito question.”




supreme lavof the land, thenationalConstitutional Courtsn countressuch as

in Spain and in Germany accept that the principle of primacy is p&rropean
law.*® Dialogue and close cooperation between the Constitutional Courts and
the ECJ, guided by the principles otitmal respect and the guaramtynational
identity, will bring about an adequate solution where essential rules of national
law seem to be in question. Where a true conflict remains, the Union may need
to digestthe occasionatlisregard or the Member State concerned may consider
its withdrawal from the Uion.

d. The Right of Withdrawal

The case of a real conflict between the supreme courts at the two levels seems to
be mostly academic, but the mere fact that it may occoupled with the fact

that there is no cledegal hierarchy, demonstrates thdhion membership and
respecffor the rule of law are voluntayyot imposedThere is no preceptor, no
domination of one legal order or court on anotla@dno coercion. Though the
concept seems outdated under the present conditions of gitibalf>’
MemberStates may continue to consider themselves sovereign.

In addition to the flexibility provided by new eputs and improved provisions

for enhanced cooperation, it is in order to underline this voluntary character that
the Treaty of Lisbon now introducdset possibility of withdrawal in Article 50
EU-L. It is made clear, thus, that for all the states, contiritiddnembership
remains an option but is not a duty. This @ttdthe legitimacy of the Union, as

no Member State is forced to participateClearly he option of withdrawal is
more hypothetical tham real political option forsome Member States like
Germany. But it is alsanrealisticin terms of law, because the European Union

is more than a form of cooperation among states. The more the Union can be
considered as based upthre constitutional rights and freedoms of individuals,
the more the option of withdrawal becomasacceptablefor both a Member
StateOswn citizens as well as for the citizens of the other Member Stales
increasingly see theselves asolding a stake in that one Member State. ,This
indeed,s a reason to rethink the concept of sovereignty again.

#%% The claim of FrZdZrique MichZa, La primautZ du droit de IOUnion " la lumisre du TraitZ de Lisbonne, Revue du
Marche commun et de IOUnion europZenne, n. 520 (July 2008), p. 446, at 447, to mentiospthelgnce of the
national Constitutional Courts, is therefore not comprehensible.

%7 See above, 11.2.
28 For this idea see Terhechte (nat) at p. 153.
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Conclusion

The Treaty of Lisbon is neither a failure nan overruling of democratic
dedsions of the people of some Member StaBefore too quickly questioning
the legitimacy of the proce$? the political background of the referenda in
France, the Netherlandand Ireland and the negative outcome need to be
carefully examined, as well as the conditions under which new attempts with
second referendum or a switch to another moideatification may be made.
Even if the Treaty of Idoon were not to be brought into force, it contains a
number of insights and cléications which are important for the future
understanding and operatiaf the European Union. In confirming common
Europeanvalues, making expliciEuropeOfundamental rights and enhancing
European constitutional principles such asemocracy, the rule of law,
subsidiarity and proportionality, the Treaty reflects the @stidt the artO of
constitutionmaking for a system of multilevel governaRceith a
constitutional frameworkhat is complementary to the national conhgtons of

its Member Statedf therehas beemo Oconstitutional momentO in the making
of Europe®® thenthe conclusion and earlier revisions of fbanding Treaties,
the attempt to substitute thewith the Treaty establishing a Constitution for
Europe and finally the submission of the Treaty of Lisbon to ratification and,
under some new coitbns, to a scond Irish referendunare certainly steps af
Oconstitutional proce€¥his is a process by which the European pedpging
learned fromthe horrible exgriences of the past centuridshe Second
WorldWar in particulak are trying to find a legal frameork for better
organizing their common futuré'

This procesdas resultedn developing the citizenship of the Unjgoroviding
the people in the Member States with a more effective, transpaaedt
democratic political device for efficiently articulagirand implementing picies

%9 Dougan, Treaty of Lisbon (no&¥), p. 100 et seq.

%0 The term is taken from Bruce Ackermann, We the People 2 Transformations (1998), p. 160, 248,-346, 468

also for the idea ibid., p. 4 et seq. Considering the Convention and its work under this aspect: Neil Walker, After the
Constitutiomal Moment, in: Ingolf Peice/Miguel Poires Maduro (eds.), A Constitution for the European Union: First
Comments on the 20@3raft of the European Convention, 2003, p. 23
(http://www.ecln.net/index.php?option=com_content&task=view&id=23&Itemigz4ke however Dario Castiglione,
Constitutional Moment or Constitutional Process, in: Dario Castiglione/Justusi&at@hris Longman/Emanuela
Lombbardo/Nieves PZreéso—rzan Borragtn/Miriam Aziz, Constitutional Politics in the European Union. The
Convattion Moment and its Aftenath, 2007, p. 26, at 41 et seq., who prefers talking about a &processual constitutionO.
Critical also Christoph M3llers, Pouvoir Constitu@Consttution D Constitutionalism, in: Armin von Bogdandy/JYrgen

Bast (eds.), Principles of Eapean Constitutional Law, 2006, p. 183, at 225.

%1 For the &process of constitutionalisationO in these terms: Ingolf Pernice, The Draft Constitution of the European
Union. A Constitutional Treaty at a Constitutional Moment?, in: Ingolf Pernice/Miguel Poires Maduro (eds.), A
Constitution for the European Union: First Comments on the 2D68§t of the European Gwention, 2003, p. 13, at 15

et seq. littp://www.ecln.net/index.php?option=com_content&task=view&id=23&Itemig=41




that are in their common interestit whichindividual Member States are not
able to meet effectivelyThus, the Treaty of Lisbon would not tleamge
sovereignty butratherstrengthen it under a new, multilevel form.this way
restructuringhe Constitutional Treaty and bring it in the traditional form of a
treaty amending the European Treati@sparliamentary ratificatiol and even
trying for a second referendum in Ireldhdioesnot demonstrata disregardor
denocratic cecisions. Rather it shows the legitimate determination of
democratically elected governments, eventually including that of Ireland, to
make the advanges and the necessity of this Treaty sufficiently undershyod
their citizens, andinder the conditionthat have been agreed at by the European
Council of December 2008, to giteem the opportunity to reconsideheir
position.

Analyzing the terms of the Treaty of Lisbon in the light of multilevel
constitutionalism showshat this treaty represends imprtant step forwardit
promotes thedevelopment of the Union as a composed system of multilevel
governance, in which the Member States and their constitutions are the basis
upon which the supranational institutions are bualfowing themto do in
commonwhatwould beimpossible or ineffectiveif done individually Instead of
creating or developing the Eidto a Europeanuper state which would replace

the Member Stated? the Treaty of Lisbon balanceke supranational and
intergovernmental elements ofethUniorf®® and underscoresits subsidiary
character as a complementary instrument of the citizens for pursuing certain
common objectives.

To this end, the Treaty of Lisbon furthers the system of effective protection of
fundamental rights of the individuah iestablishing a substantial dialogue and
coherence between the two constitutional levels. It confirms and enhances the
additional political status of the citizens of the Member States as citizens of the
Union. It provides forthe more efficient action ofthe institutionswhen
exercising their respective competences, which lvglmore systematically and
clearly deffined and delimited. It clarifies the principles of subsidiarity and
proportionality and establishes procedural means to better ensure theat.resp
By creating theositionof President of the European Counttigives the Union

a personal face anbice this de factoforeign minister (who cannot be called

%2 For more arguments against the thesis of a sstpée see: Moravcsik (nol®1) at p. 606 et seq.: dYet the threat of a
European sperstate is a myth.O

23 Dougan (notel40), p. 692, states that there is a trend of balancing supranationalism with ietamgentalism, i.e.
that that greater sugmationalgovernance is counteveighted by more effective checks and balances to protect Member
States prerogatives.
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S0) is given the power to ensure coherent foreign policies and more effective
external reresendtion of the Union.

The Treaty of Lisbon gives the national parliaments a cleasp€an role and
responsibilities for the control of the legislie activities of the Council.t |
revaluesthe European Parliament on equal terms with the Counoha®f the
legislative and budgetary authorities of the Union, it definesnéeld set of
forms in which the Union may take action, ahdevelops in many other ways
the features of the Union as a multilevel system of governance.

Multilevel Constitutiorlism regards not only supranational constitutional
processes such as European integrationalsatunderstands such processes as
part of, and in close relation,toonstitutional development at the national level.
National constitutions change with theogress of supranational constibnal
arrangements, as much as the states themselves change their face, political
structure and nature as a result of their integration in supranational
organiztions. Even the individual citizen as the political owneitsfnational

policy changes identity and status, in that citizenship of the Union is regarded as
OaditionalO to national citizenship and expressssership of the European
Union as well

In closing, toestablish such a supranational union, to deve®memocratic
structures and proceduresydto organize its powers and their limits with regard

to the rights of the Member States and their citizens through discussing,
negotiating, evaluatingand finally ratifying the Treaty of Lisbon, is as much a
corstitutional exercise as organizing the statutes of a state. It is much more
complex, however, and more challenging, as a social and cultural process
becausét is a new and innative venture for all concerné® The Treaty of
Lisbon, henceis multilevel constitutionalism in action.

%% Neil Walker, Not the European Constibn, 15 MJ (2008), p. 135.



